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JOINT APPENDIX 

PLEADINGS AND DOCUMENTARY EVIDENCE 

Before the 

FEDERAL COMMUNICATIONS COB«MISSION * 

Washington 25, D. C. 

467 In the Matter of ^ 

Cease and Desist Order ) Docket No. 11332 

to be directed against ) 

C. J. COMMUNITY SERVICES, INC. ) 

Bridgeport, Washington ) 

Appearances 

Mr. Richard A. Solomon and Mr. John H. McAllister of Washington, 

D. C., on "behalf of the Federal Communications Commission; the respon- 
dent was not represented by legal counsel. - 

INITIAL DECISION OF HEARING EXAMINER J. D. B 9 ND 
Preliminary Statement 

1. By order dated March 30, 1955 (released April 1), the Commis¬ 
sion directed, **pursuant to Section 312. (c) of the Communications Act of 
1934, as amended, that the above-named respondent show cause why an 

order should not be issued commanding it and its officers or agents to 

2 / 

cease and desist from the television booster station— activities herein¬ 


after described. 


1/ The respondent corporation-s presiaent, James E. Livingston, who 
Ts not an attorney, participated in the hearing on behalf of the respondent 
through an opening statement, cfoss-examination,j and discussions of var¬ 
ious objections to evidence; he also testified and i^esented some docu¬ 
mentary evidence. Representative participation permitted because 
counsel for the Commission expressly‘waived any {question that might 
otherwise surround Mr. Livingston’s so conducting the case; counsel’s 
argument that Section 1. 711 of the Commission’s Rules authorizes such 
corporate representation was explicitly not sustained, (cf. Section 6 (a) 
of the Administrative Procedure Act.) 

2/ A television booster station is not defined in the Commission's Huld 
or Standards; the Bridgeport booster station was Extensively described J 
and pictured (by six photographic e^bits) in the evidence. Basically tH 
operation consists of mountain-top installations o^ receiving andtransuMB 

(continued on following pa^|H 
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468 The order was based on the stated premises that: (1) the respondent is 
operating a television broadcast station on Channels 4 and 6 at Bridgeport, 
Washington without a license *'as required by Section 301 of the Commim- 
ications Act**; (2) the operation violates*Section 318 of the Act in that it is 
not being carried on by a licensed operator; (3) the station is rebroadcast¬ 
ing programs of two named television stations in Spokane without the ex¬ 
press authority of those stations and the respondent is thus violating Sec¬ 
tion 325 (a) of the Act; and (4) the respondent has been notified in writing 
of the unlawful nature of its operation and afforded an opportunity to comply 
with lawful requirements but has failed to do so. The Commission*s order 
directed that a hearing be held by the undersigned Hearing Examiner on 
May 16, 1955, and by subsequent orders the place of hearing was speci¬ 
fied as the North Courtroom in the Chelan County Courthouse in Wenatchee, 
Washington. A hearing was held at the place specified on May 16 and 17, 
1955, in which hearing the parties participated as indicated in the state¬ 
ment of appearances and in footnote 1. 

2. Proposed findings of fact and conclusions of law were not required 
to be filed; time for the permissive filing of such pleadings was extended 
beyond the 20-day period allowed by the Commission*s Rules. Counsel for 
the Commission timely filed proposed findings of fact and conclusions of 
law, with briefs and appendices in support thereof, and they have been 
considered. No pleadings were filed on behalf of the respond^t after the 
hearing record was closed on May 17, 1955. 

. 2 / (continued liromtimeceding page) 

467 antennas, with intermediate separately powered co-channel amplifiers, 
which receive and amplify and redirect into Bridgeport the television sig¬ 
nals of two Spokane stations. This operation is actually two supplemen¬ 
tal stations as described by Commissioner Rosel H. Hyde on April 25, 

1951: 

'We have not established a definition for booster stations, 
but the booster-station idea as presented to us the industry con- 
4 ^ templates a subsidiary station, a supplemental station, if you please, 
which would pick up the program of the basic station and rebroadcast 
itatsome point not reached by the central station... ** (Hearings before 
the Committee on Interstate and Foreign Commerce, House of Representa¬ 
tives, 82d Congress, 1st Session, on S. 658, page 238.) 
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I 


Findings of Fact 

- I 

3. Some facts about the location and characteristkcs of the community 
of Bridgeport are pertinent to the ultimate questions tj? be decided. The 
1950 Census Reports (not in evidence) indicate that the town of Bridgeport 
has 802 inhabitants. The town is located in Douglas dounty in the valley of 
the Columbia River near Chief Joseph Dam; is about 1|10 miles east of Spo- 

I 

kane, is about 90 miles south of the Canadian border, I and lies at greater 
distances from the other borders of the State of Washington. Bridgeport is 
surrounded, except for the winding Columbia River gorge, by rugged high 
plateau terrain which generally is 1,000 feet or more above the elevation of 
the town. Its location and topography are such that it is not within the Grade 
A or Grade B service contour of any existing television broadcast station; 
an engineer for the Commission stated his opinion thal Bridgeport residents 
469 would not be able to receive an acceptable television broadcast signal 
from any station authorized under the Commission's iillocation plan, with 
the possible exception that signals from a favorably located transmitter at 
Omak-Okanogan (where unapplied for UHF Channel *35 has been allocated 
for use in noncommercial educational television broadcasting) might be re¬ 
ceived over the 29-mile path to Bridgeport. The evidence establishes that 
no usable or measurable direct television broadcast signal is present in 
Bridgeport, and that television broadcast service is there provided by the 
booster station operation herein considered. 

4. In January of 1954, the president of the respondent corporation — 
which was not then in existence — directed an inquiry to the Commission's 
field office in Seattle concerning the licensing of a television booster instal¬ 
lation for use at Bridgeport. He and other interested individuals had pre¬ 
viously investigated the possibilities of a community antenna television sys¬ 
tem installation, (CATV), to the extent of ascertaining that CATV would 
cost about $28,000 and, in their opinion, would be economically impractical. 
B4r. Livingston was correctly advised by the Commission's reply that a co¬ 
channel amplifier or booster station as contemplated, and as subsequently 
installed and operated, could not be licensed under thp^ ’&xisting Rules and 


[469, 470] 

Regulations. However, a Mr. Powell, who appears to be a consultant to and 
an honorary member of the respondent corporation and who engages to some 
extent in radio and television servicing, proceeded in early 1954 to install 
a battery-powered booster station for receiving and directing amplified 
Channel 4 television signals into Bridgeport; subsequently a permanent in¬ 
stallation with commercial electric power was constructed in the summer 
of 1954. The booster station is located on a high hill northwest of Bridge¬ 
port so that its received signal passes generally over the town before being 
sent back and down into town by the array. Mr. Powell was notified by the 
Commission that the operation was deemed to be unlawful, and thereupon the 
respondent corporation was organized on a nonprofit basis and, ^*in order to 
relieve Mr. Powell of further liability in the matter," it has continued to 
operate and enlarge the booster installation so as to provide reception in 
Bridgeport of television programs from Spokane Stations KXLY-TV (Chan¬ 
nel 4) and KHQ-TV (Channel 6). 

5. The legal existence^ organization, and governing bylaws of the 
respondent corporation were not formally shown in evidence, but its crea¬ 
tion and functioning were described by Mr. Livingston. The corporation 
has an elected board of twelve directors, who were named, three of whom 
occupy the offices of president, vice-president, and secretary-treasurer. 
Policies of the corporation generally are made by the membership at large, 
aid eligibility for membership extends to all residents in the Bridgeport area, 
depending upon '^whether they are able or not to obtain TV reception by the 
amplifying transmitter operated by this corporation. ** Mr. Livingston tes¬ 
tified that the corporation membership authorized himto represent the re¬ 
spondent in the hearing and that a number, but not all, of the corporate di¬ 
rectors attended the hearing. The respondent appears to be a non¬ 
profit corporation having about 80 members who pay an annual fee of $5.00; 
capital contributions, if any, were not stated or inquired about. The cor¬ 
poration pays $3.00 a month to the Public Utility District for the electric 
power service provided to the booster station. The respondent paid Mr. 
Powell $1.00 for the Channel 4 booster installation, which probably had 
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j 

cost about $500, and in the fall of 1954 an additional subscription of $1,000 
was raised by the corporation and about $950 of that siim was expended for 
Uie installation of the more elaborate Channel 6 booster which is herein- 

I 

after described. I 

6 . The Bridgeport booster station operation do^s not cause objection- 

! 

able interference or any interference to direct television signal reception 

in Bridgeport because direct reception is not there possible. Observable 

i 

interference, evidenced by a displaced image, was m^de apparent by the 
Commission's engineers upon the home receiver of a W. Crabtree who 
then lived at an elevation higher than Bridgeport; his residence location was 

I 

such that he received a good signal from the booster station and he could 
also receive the Spokane Channel 4 signal as it was aiiparently reflected 

I 

from a mountain peak about 50 miles away and in a direction substantially 

' 3/ 

different from either Spokane or the Bridgeport booster. - The interfer- 

I 

ence phenomenon there was e^^rimentally developed by rotating Mr. Crab- 
tree^s directional receiving antenna between the directions of the booster 
and the reflected signal from Spokane; the displaced image or "ghost*' was 
not present on Mr. Crabtree's receiver when the antenna was oriented to¬ 
wards either the mountain peak or the Bridgeport booster. The Bridgeport 
booster, operation does not cause electrical interference with any other 
existing radio or television broadcast service authorized under the Com¬ 
mission's Rules and Standards, althou^ the engineers stated that there 
exist areas on the fringe of the booster radiation pattern where co-channel 
interference could not be tuned out by antenna adjustment or receiver se¬ 
lectivity; however, it was not shown that usable direct television signals 
exist in such fringe areas. 

7. The testimony of Mr.' Livingston and of the Commission's engi¬ 
neering witnesses shows that other nearby commimities in the Columbia 


3/ The observation at the Crabtree residence were made on the initiative 
of tee Commission's engineer because he believed it to be in a location 
where both direct and booster station signals might be receivable. 

I 

I 


I 
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River Valley have booster station installations similar in effect to the 
Bridgeport operation. None of these booster television signals are pro¬ 
vided by an authorized service as we have used the term hereinabove, be¬ 
cause boosters are not licensed stations. Theoretical and actual inter¬ 
ference can and does occur between and among the signals of these booster 
stations. The Commission's engineers found that booster stations were 

operating in the nearby communities of Bridgeport Bar and Brewster, 

as well as in Bridgeport. In the fringe and overlap areas of these three 

stations the engineers observed two and sometimes three displaced images 

on the automobile mounted portable receiver which the Commission then 
4/ 

provided. - The mobile receiver employed in these observations was 
coupled with an elevated Yagi type directional antenna which could be so 
rotated as to determine the directions of incoming signals and to observe 
tie effects of the multiple booster stations' signals. At one point in these 
cruising observations it was noted that the ghost image phenomenon could 
not be sufficiently tuned out to receive a stable picture, but it does not ap¬ 
pear that any residence is near this point. On the other hand, the evidence 
suggests that in all residential areas affected by the booster station there 
is now a first or a better television service than existed previously. Other 
testimony was offered concerning possible interference with point to point 
communication service as authorized in the frequency ranges between Chan¬ 
nel 4 and Channel 6, as well as upon the possibilities of injurious regenerated 
or self-oscillating radiations; however, the evidence upon these subjects is 
not convincing that real or noticeable interference threats are posed by the 
Bridgeport booster operation. 

8 . Two Commission engineers, Robert C. Dietsch and Herbert H. 
Arlowe, testified about various inspections, measurements, and observa¬ 
tions which they made upon booster station operation in the Bridgeport 

4/ At the time the Commission's engineers made their observations and 
measurements, from October of 1954 to May of 1955, they were not pro¬ 
vided with mobile television monitoring equipment such as has been recent¬ 
ly put in operation. See Public Notice 24254 dated October 4, 1955. 
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area at various dates between October 12, 1954 and May 11, 1955. Each 
of these Commission witnesses is a qualified radio engineer. Their evi¬ 
dence, including testimony, photographs and maps, provided information 
upon the nature of the installations and their various operating characteris¬ 
tics herein described. The Bridgeport equipment consists practically of 
two separate but adjacent installations, one for Channel 4 and the other for 
Channel 6. The Channel 4 installation is first described and certain var¬ 
iations in the Channel 6 installation are then noted. The booster station is 
located on Dyer Mountain which is about 1,400 feet higher than, and about 
four miles north and west of, the town of Bridgeport. The Channel 4 in¬ 
stallation consists essentially of: 

a. A directionalized single unit 10-element receiving antenna 
so located and oriented as to receive the television broadcast signal 
directly from Station KXLY-TV; 

b. A Jerrold 40-3-A-4 co-channel radio frequency amplifier, 
electrically powered by 110 volts A. C. located on the receiving an¬ 
tenna mast; 

c. Cables for conducting the received and amplified signal to 
the transmitter antenna; 

d. Another amplifier, as described in 'Tj” above, which is lo¬ 
cated on the mast of the transmitter antenna; and 

e. A directionalized antenna so coupled and located and orient¬ 
ed as to direct the amplified signal towards Bridgeport. 

9. The Channel 6 booster installation is essentially the same as above 
described except that it employs four **stacked*' receiving antenna units, is 
located at a hi^er elevation, and includes three Jerrold 40-3-A-6 ampli¬ 
fiers. This more elaborate installation was made in order to gather and 
utilize the Channel 6 signal which is weaker than that on Channel 4. The 
two transmitting antennas are located about 100 feet from each other and 
are somevdiat below the receiving antennas. The elements of the receiv¬ 
ing and transmitting antennas for each channel are essentially identical. 
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except as to dimensions (and the number employed on Channel 6), and they 
are described as 10-element Yagi antennas which operate either to receive 
or to transmit with directional and signal gain characteristics. The small 
amplifiers are continuously supplied with power to their vacuum tubes so 
as to operate at all times. The systems thus continuously retransmit the 
received signals without an attending operator or other control devices. 

The amplifier circuit, althou^ not fully described, was said to include an 
automatic gain control feature which might tend to cause the unit to os¬ 
cillate and thus to emit carrier signals even when the activating broadcast 
signal is not present. It is one engineer's opinion that self-oscillating ra¬ 
diations could occur for other reasons such as misadjusted or deteriorated 
components; he made measurements behind the booster transmitting an¬ 
tenna when the principal station was not broadcasting which indicated that 
the booster installation was then transmitting a pure carrier*wave which 
was not precisely on the Channel 4 frequency. 

10. The Commission's engineers, based on their knowledge and 
study of co-channel amplifier units, estimated the output power of the 
Bridgeport booster to be about 1/100 of one watt; one engineer declined 
to evaluate the gain effects of the transmitter antenna and stated his opin- 
ion that the output would amount to less than one watt. The directional 
pattern of radiation is cone-shaped and the 15 uv/m signal strength contour 
pattern was estimated, on the basis of various measurements and observa¬ 
tions, tb extend outward from eight to ten miles and to be about five miles 
across it at its widest point. The Commission's Rules and Standards do 
not state a minimum field strength for television broadcast service signals,. 
and an engineering witness stressed the opinion that a 15 uv/m signal 
would give amsable picture, but not a good usable picture, on a television 
screen if the installation included a good antenna system which was spe¬ 
cified to be two stacked antennas at the top of a 70-foot mast; be¬ 
low 15 uv/m, "you> would get nothing. ** Another opinion yrzs that a signal 
for acceptable viewing ou^t to have the minimum value specified in the 
Commission's Rules and Standards for the Grade B signal strength contour, 
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i. e., about 225 uv/m on the channels involved here. I 

11. The Bridgeport booster signals were obserjred on the Commis¬ 
sion's portable receiver and were measured with a fi^ld intensity meter 

I 

on numerous occasions and at various points in and ai^ound Bridgeport. 

• I 

The measurements were not intended to, and did not, jestablish accurately 
the signal strength contours but were evaluated by the! engineers to support 
their opinions as to the location of the 15 uv/m contoijr above-mentioned. 

It is unnecessary here to detail the times and circumstances and values of 
the various observations related in the evidence; it is jdeemed sufficient to 
state that: the booster signal strength ranges in the Bridgeport vicinity 

i 

from 246 uv/m near the center of town down to zero vblues as the distances 

i 

or outward angles are increased; immediately below dnd in front of the boos 
ter transmitting antennas the signal strengths were 6,100 uv/m on Channel 

I 

4 and 520 uv/m on Channel 6. Various measurement^ of the separate video 

I 

and audio signals on both Channels 4 and 6 were mad^ and related in the 
evidence, but the purposes of this decision are adequately served by the 
foregoing generally inclusive findings. Upon disconnecting the Channel 4 
booster it was found that the direct signal from Spokane had a vsQue there 
of 150 uv/m. The various readings establish that the signal intensities di¬ 
minished in values when made at greater distances and at points angling 
away from the direction in which the transmitting array was oriented. It 
was clearly proved, by the foregoing and by disconnect tests, that the tele¬ 
vision signals observed and measured in Bridgeport emanated from the 
booster station operated by the respondent. 

12. The investigations made by the Commission's engineers as 
herein related were not made on accoimt of complaints; it was testified that 
no complaints about interference or other adverse effects of the Bridgeport 
booster station had been made at any time to the Commission or to its field 
offices. Rather than complaints, the Commission has received some com¬ 
munications commending the service rendered by this and other booster 
stations; the evidence includes supporting letters from the Manager of the 
Douglas County Public Utility District, the Chambers of Commerce at 
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Bridgeport, Brewster,and Coulee City, the Winthrop Klwanis Club, the 
Upper Methow Valley Television Corporation, and the Superintendent of 
Public Schools in Bridgeport. These correspondents protested the taking 
of action that would require discontinuance of booster station operations, 
requested that provisions be made for the licensing thereof, and variously 
claimed for booster stations these benefits; their services supply and aug¬ 
ment entertainment and educational facilities and activities which are mea¬ 
ger in these isolated areas; the availability of television service is an in¬ 
ducement in the employing of school teachers who, being accustomed to 
television service, sometimes declined to locate where it is unavailable; 

other professional people and prospective employees are more dis¬ 
posed to locate in an area where television programs are available; the 
service is an important means for providing news and information in these 
areas where communications media are less available than in larger com¬ 
munities; and the television service provided brings those communities 
closer to the main streams of national life, aids the economy of the region, 
id well suited to provide service to these communities so as to afford the 
greatest good for the greatest number of persons, and does not cause in¬ 
terference to or adverse effects upon any other radio communications or 
broadcast services. 

13. The records of the Commission indicate that Station KXLY-TV 

t 

is operated on Channel 4 in Spokane with its transmitter located on top of 
Mt. Spokane, with authorized power of 48 kw visual and 26.9 kw aural, 
and that it is affiliated with the Columbia Broadcasting System and the Du¬ 
Mont television networks. Station KHQ-TV is operated on Channel 6 at 
Spokane with authorized power of 100 kw visual and 50 kw aural, with its 
antenna 3,143 feet above sea level, and it is affiliated with the National 
Broadcasting Company and the American Broadcasting Company television 
networks. It is found also that Stations KXLY-TV and KHQ-TV broadcast 
network television programs which, although their signals travel entirely 
in the State of Washington between Spokane and Bridgeport and between 
Sp(&ane and Dyer Mountain, are originated outside the State of Washington 
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and are transmitted by common carrier lines or microwave relays across 
state lines to Spokane for broadcast purposes. It is common knowledge, 
of which we are bound to take notice, that the programs of these stations 
include: film that move by mail and otherwise in commerce among the 
states; news reports and special events nationally and internationally ga¬ 
thered and distributed; and commercial miessages designed to affect the 
sale and distribution of products that move in interstate commerce. The 
Bridgeport booster station signal does not detectably extend beyond the 
borders of the State of Washington. The radiated power is so low that no 
hazards of reflected sky-wave interference exist. It was stipulated and 
agreed by statements made on the record that no person who had adjusted, 
installed or otherwise operated the Bridgeport booster holds a radio opera¬ 
tor license issued by the Commission authorizing the operation of a tele¬ 
vision transmitting station; similarly, it was agreed, that express authority 
for rebroadcasting the KXLY-TV and KHQ-TV programs has not been re¬ 
ceived by the respondent from the licensees of those stations, and further, 
that representatives of those licensees have informed the respondent that 

they would have no objection to authorizing such rebroadcasts when and 

% 

if the booster!station should be licensed or otherwise sanctioned by the 
Commission. 5/ Application has not been made for, and the Com¬ 
mission has not issued, a construction permit or license for the Bridgeport 
booster station; the Rules and Standards do not now provide for the licensed 
operation of such an installation. 


5/ The above stipulations reserved for the respondent its contention that 
rebroadcast permission is not required, and reserved for Commission coim- 
sel his contention that the licensees* willingness to grant permission is not 
material. It is reasonable to believe that the licensees* attitude towards 
booster station operation might be similar to their views towards commun¬ 
ity antenna television (CATV), described by Commissioner John C. Doer- 
fer in an address before the National Association of Railroad and Utilities 
Commissioners on November 10, 1954, as follows: **Most broadcast sta¬ 
tions do not object. CATV extends their coverage area and thus creates a 
stronger inducement for the advertisers* support. ** 
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Conclusions 

14. The Commission's order of March 30, 1955, on the premises 

stated in the first paragrai^ of this Initial Decision, directed, pursuant 

6 / 

to Section 312 (c) of the Communications Act, — that a hearing be held in 
476 order to determine whether a cease and desist order should be is¬ 

sued to compel suspension of the television booster station operations 
described in the Findings of Fact. Thus, the ultimate question is: should 
a cease and desist order be issued on the basis of the evidence in this hear¬ 
ing record and in the light of the arguments presented in the pleadings filed 
by the parties ? Careful examination of the entire evidence and the briefs 
and cited authorities has lead to the conclusion that extensive discussion 
of disputed constitutional and statutory questions as to the Commission's 
licensing and regulatory powers would needlessly encumber the decision 


6 / The pertinent provisions of Section 312 of the Act are: 

’*(b) Where any person ... (2) has violated or failed to ob¬ 
serve any of the provisions of this Act, or (3) has violated or 
failed to observe any rule or regulation of the Commission au¬ 
thorized by this Act. . ., the Commission may order such per¬ 
son to cease and desist from such action. 

''(c) Before . • . issuing a cease and desist order pursuant 
to subsection (b), the Commission shall serve upon the . . . 
person involved an order to show cause why ... a cease and 
desist order should not be issued. Any such order to show cause 
shall contain a statement of the matters with respect to which 
the Commission is inquiring and shall call upon said . . • per- 
.aon to appear before the Commission at a time and place stated 
. . and give evidence upon the matter specified therein; . . . 

If after hearing, or a waiver thereof, the Commission deter¬ 
mines that... a cease and desist order should issue, it shall 
issue such order, which shall include a statement of the findings 
of the Commission and the grounds and reasons therefor and spe¬ 
cify the effective date of the order, and shall cause the same to 
be served on said . . . person. 

"(d) In any case where a hearing is conducted pursuant to the 
provisions of this section, both the burden of proceeding with 
the introduction of evidence and the burden of proof shall be upon 
the Commission." 
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required to be made in this case. It is unnecessary in this case to reach 
the substantial legal questions becaiise they are rendered moot by the clear¬ 
ly indicated negative answer to the ultimate question; that answer is derived 
from the factual circumstances which are here controlling regardless of the 
conclusions that might follow an exhaustive analysis of the legal points urged 
on matters other than those covered by Section 312 of the Communications 
Act. Nevertheless, the following paragraph is included to indicate the na¬ 
ture of the legal questions that were urged but are not decided here. 

15. Commission counsePs learned brief cites tlie language of Section 

7/ 

301 of the Communications Act and its legislative history — as well as nu¬ 
merous Court opinions, 8/ in urging the conclusion tliat, ^'All commuxi cations 
by radio are either in interstate commerce or affect it, so as to subject them 

to the regulatory authority of the Federal Communications Commission. 

9/ 

477 The circle is not thus squared. — Such a conclusion is not necessary here. 


V Hearings on S. 1754, 69th Congress, IstSess., pages 101,-102; Hear¬ 
ings on H. R. 5589, 69th Congp*ess, 1st Sess., pages 10-11; 19-21; Senate 
Report 772, 69th Congress, 1st Sess., to accompany H. R. 9971. 

8 / Whitehurst v. Grimes et al. , 21 F. (2d) 787 (1927); City of New York v. 
Federal Radio Commission , 36 F. (2d) 115 (1929); KV^L, Inc, v. Tax Com¬ 
mission of Wellington et al. , 12 F. Supp. 497 (1935); Technical Radio Lab ¬ 
oratory V. Federal Radio Commission, 36 F. (2d) 111, lid (1929); Baker 
V. Uiuted States , 93 F. gd) 332 (1937); WBT v. Poulnot , 46 F. (2d) 671 
(1931) Federal Radio Commission v. Nelson Brothers Bond & Mortgage Co. , 
289 U.S. 266, 279 (1933); United States v. Betteridgc? et al ., 43 F. Supp. 

53, 55 (1942); Allen B. Dumont Laboratories, Inc, et al. v. Carroll , 184 
F. (2d) 153-155 (1950); Lorain Journal v. United States , 342 U.S. 143 (1951); 
Houston, East and West Texas Railway Co. v. United States , 234 U. S. 342 
(1914); United States v. Wrightwood Dairy Co ., 315 U.S. 110, 119-121 (1942); 
Moore v; Meades Fine Bread Co. , 348 U.S. 115 (1954); United States v. 
Employing Pl^terers Association of Chic^o et aL , 347 U.S. 186 (1954); 
United States v. Shubert et al ., 348 U.S. 222 (1955); and United States v. 
International Boxing Club of New York, 348 U.S. 23(5 (1955). 

9/ In Kirschbaum v. Walling , 316 U.S. 517, 522 (1942), Mr. Justice Frank¬ 
furter described a comparable legal problem thus: 

'To search for a dependable touchstone by which to determine 
whether employees are 'engaged in commerce or in the production 

(continued on next page) 


nor was it in many cited opinions upon cases which involved radio broad¬ 
casting operations that were clearly within both the language of the statute 
and the constitutional realm of commerce among the states. Unlike those 
cases, this proceeding does not involve the taxing or licensing or censor¬ 
ship powers of a State as against the Federal regulatory powers; neither 
does it involve the protection of the business of radio broadcasting under 
the laws governing monopolies; unfair trade practices, fair labor stand¬ 
ards, or labor relations. Instead, the facts here disclose the operation 
of an unlicensed fixed low-power television signal booster installation near 
the center of the ^tate of Washington which radiates an amplified broadcast 
signal but does not transmit detectable energy or communications beyond 
the borders of that State. It is not here necessary to express an opinion 
that the courts and the congressional spokesmen and witnesses did or did 
not contemplate Commission regulation of an operation such as this Wash¬ 
ington booster station, absent burdensome or substantial interference to 
interstate or foreign radio communications. —^ 


9/ of goods for commerce* is as rewarding as an attempt to square the 
circle. The judicial task in marking out the extent to which Con¬ 
gress has exercised its constitutional power over commerce is not 
that of devising an abstract formula. Perhaps in no domain of 
public law are general propositions less helpful and indeed more 
mischievous . . . ** 

The question is extensively discussed in ’’The Scope of the I^rase Inter ¬ 
state Commerce ” by Robert L. Stern, 41 A. B. A. J. 823 (September 1955). 

10/ The question was forecast in 1926 by a principal witness at the legis¬ 
lative hearings thus: 

”Of course it is possible to conceive of a station so located 
within a large State and using so low power as not to come within 
the terms of this clause [Section 301]; but such stations would 
be extremely rare ...” (Hearings on H. R. 5589, footnote 7, 
supra , pages 19-20.) 

And 1931, the question was reserved in Judge Parker’s opinion in WBT v. 
Poulnot, footnote 8, supra, by stating: 

’’The plaintiff contends that all radio communication is neces¬ 
sarily interstate, and in the present state of the art, this appears 
to be correct. However, it is not inconceivable that radio com¬ 
munication may in the future be so perfected that it may be conHned 
(continued on next page) 
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16. The ultimate question is whether the Commijssion should order 
cessation of the booster station operation, and the question arises under 

I 0 

Section 312 of the Communications Act which, Ogivesj to the Commission 

i 

complete discretion in the exercise of the powers grated thereunder. ” 

In re Petersburg Television Corporation ( WXEX-TV ), FCC 55-948, 12 RR 
1395 September 21, 1955). If it should appear that the booster operation 
ought to be restrained then the questions of statutory jand constitutional 
authority of the Commission would need to be examined; conversely, those 
legal questions need not be expounded if the circumstances here presented 
do not warrant the assertion and exercise of regulatory authority. Regula¬ 


tion for the sake of regulation alone is not the Commission's objective, nor 
is it the intent of the Act or the purpose of the cease !and desist procedures 
allowed in Section 312. —^ 

17. It is emphasized that what is under consideil^ation here is the 
booster station operation as described in the evidenc^; factually different 
situations may arise, but speculations and theories about the harmfulness 


10 / (continued from preceding page) j 

strictly intrastate; but we do not consider it necessary to make 
any ruling upon that point now. Certainly under the facts of the 
present case, the plaintiff, through its broadcasting plant, is 
engaged in interstate conoimerce. " 

11/ This proceeding does not involve the regulation of rates of community 
antenna television (CATV) systems, but the effects of a cease and desist 
order against the television booster station here involved would have no 
less impact on the operators and those served than the CATV situation 
discussed by Commissioner John C. Doerfer in his address before the 
National Association of Railroad and Utilities Commissioners at Chicago 
on November 10, 1954, when he said: 

"It is difficult to see what national purpose would be served 
by the Federal Governmlent regulating local rates and charges 
of CATV systems whose sole contact with interstate commerce 
is to take a weak or a nearly dissipated signal and regenerate 
it for local use. Nor can their activities be deemed a burden 
upon interstate commerce. They impose a charge for that which 
a broadcaster gives free if the subscriber has an antenna and re¬ 
ceiving set powerful enough to capture it in its weakened phases. " 
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of other unlicensed operations provide no basis for assessing such hypothe¬ 
tical consequences against this booster station operation. These are the 
significant facts in this case: the unlicensed booster station picks up 
and amplifies and rebroadcasts on the same channel with low power Spo¬ 
kane television station signals.; Television program service is thus pro¬ 
vided to many residents of the area who could not otherwise receive those 
programs with normal receiver installations; and to many a new and other¬ 
wise wholly unobtainable reception is afforded. The public interest is thus 
served unless countervailing effects are found to flow from the operation. 

18. Other authorized radio communications services must be pro¬ 
tected against interference, but this mandate of the Act does not require 
the Commission to apply the strictest technical meaning to the word 
’’interference^^ as it is used in the Act. —On the contrary, the Act’s 
mandates for consideration of the public interest and convenience are at 

13/ 

least equally binding upon the Commission’s regulatory determinations.— 
Proceeding from these premises, it has been found that the booster station 
can cause co-channel interference in some areas to direct television 


12/ Webster’s International Dictionary, Second Edition, defines ’’inter¬ 
ference” thus: ”7. Physics. The mutual effect, on meeting, of two 
beams of li^t or of two series of pulsations of sound or, generally, of 
two waves or vibrations of any kind ... 9. Radio, a confusion of re¬ 
ceived signals due to strays, undesired signals, etc. b That which pro¬ 
duces such confusion. ” The same authority also defined the word ’’in¬ 
terfere” as used in physics to mean, ”to act reciprocally, so as to augment, 
diminish, or otherwise affect one another. ” 

13/ A policy committed to the Commission is thus stated in Section 1 of 
the Communications Act: 

’Tor the purpose of regulating interstate and foreign commerce 
in communication by wire and radio so as to make available, so 
far as possible, to all the people of the United States a rapid, 
efficient, . . . wire and radio communication service ...” 

An express purpose of the Act, Section 301, is ”to maintain the control 
of the United States over all the channels of interstate and foreign radio 
transmission;”. Section 303 of the Act enumerates various powers which 
the Commission shall exercise, e. g., to classify radio stations, to make 
regulations to prevent interference between stations, to atedy new uses 
for radio, and ’’generally encourage the larger and more* effective use of 
radio in tee public interest. ” 
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I 

i 

reception from the originating station, an authorize4 service. It has 

also been found that where such interference to home reception could be 

14/ 

observed equal or superior reception— of the samb program service is 
available by antenna adjustment to receive the booster station signals. 

480 Manifestly this degree of interference to television reception does 
not warrant an order to discontinue the operation that in fact augments 
television service to substantial numbers of persons.. To hold otherwise 
would aid service to none and would leave many of the area's residents 
with discouragingly blank and quiet and ineffective television receivers. 

19. The booster station operation does not impede or threaten to 
impede the exercise by the Commission of its allocation responsibilities 
under the Communications Act. This operation is not in derogation of the 
Commission's right and duty to maintain control of the channels of foreign 
and interstate radio communication, because the channels received and re¬ 
broadcast by the booster station are as fully and effectively employed by 
existing stations as the present standards of allocation will permit. The 
190-mile separation requirement for licensed television broadcast stations 
precludes location of a co-channel station closer than Spokane. If the 
Commission should determine at some future time to allocate the affected 
channels inconsistently with the use to which they are now being put by 
the booster station, the law will as effectively then as now permit ouster 
of the booster from its occupancy thereof. The fact that the booster sta¬ 
tion has chosen to squat, as counsel's brief su^ests, vests no pre-emptive 
or continuing right of use or ownership, and this decision adds no weight 
to any contrary claims that might be asserted. It is only decided here 
that whatever trespass in law may have occurred has not been shown to 
cause or threaten effects more evil than good upon Federal control and 

14/ The Commission's Rules and Standards do not specify the signal in¬ 
tensity required for acceptable or usable television program reception. 

This decision empl 03 rs the descriptive terminology variously used by the 
witnesses and counsel to characterize the quality, a subjective judgment, 
of television reception that exists in the area. 
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effective use of the television channels here utilized. Counsel for the 
Commission suggested that to permit continued unlicensed booster opera¬ 
tion because it happens to cause no interference would be comparable to 
allowing automobiles unlimited highway speeds provided they don*t cause 
accidents; the hazards are not similar, although this situation does in¬ 
volve an unregulated traveler of the "ether lanes" where most others 
are licensed and controlled. In both highway and electronic airway traf¬ 
fic the cognizant authorities have rules for licensing and controlling the 
high-powered vehicles employed, but it does not follow in either situation 
that an unlicensed baby buggy or a low-powered booster station must be 
denied a little room to perform its useful chore. It does not appear from 
this record that traffic safety or traffic control is threatened by the re¬ 
spondents* airing of their baby in the small and untraveled niche occupied 
by the booster station. 

20. It is clear that the booster station emits radio frequency energy 
far in excess of that permitted for unlicensed or uncertified devices under 
Part 15 of the Commission's Rules. However, it is ‘Obvious that the pres- 
ent rules do not compel the immediate discontinuance of this operation, 
because Fart 15 is undergoing a realistic reappraisal by the Commission 
in Docket No. 9288. On April 14, 1954, the Commission in that proceed¬ 
ing issued a Notice of Further Proposed Rule Making, ( FCC 54-502, Pike 
481 and Fischer Radio Regulation, Volume 1, Part 2. page 65:1 et seq.) 

which would define restricted radiation devices — and harmful interfer- 
16 / 

ence — and would provide, in Sections 15.201-15.207, for the licensing 

15/ The proposed Section 15.2 (b) defines Restricted Radiation Devices as: 
*T)evices which radiate r^o frequency energy and are specifi¬ 
cally designed to generate radio frequency energy (whether or not 
they are intended to be used for communications purposes) and which 
are not specifically covered in any other part of the Commission's 
Rules and Regulations. ** 

16/ The proposed Section 15.2 (d) defines Harmful Interference as: 

"Any radiation or any induction which endangers the functioning 
of a ra^o navigation service or of a safety service or obstructs 
(continued on following page) 
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17/ 

of restricted radiation devices under specified circumstances. — It was 
correctly pointed out by Commission counsel that this is not a rule m a ki ng 
proceeding, such as in Docket No. 9288, and that the booster station can¬ 
not by a decision in this case be declared a lawful operation imder the 
482 proposed rules. Certainly it is neither the intent nor the effect of 
the judgment in this case to confer upon the respondent, or to forecast, 
any right or privilege which it might acqiiire upon proper application if 
the rules proposed in Docket No. 9288 were to be adopted. As above 
stated, it is here decided only that the Rules in Paii: 15 do not require 
that a cease and desist order be issued in this case. Whether such a 
booster station operation may be licensed is a question not presented now; 
the question here is, has it been proved that it should be abated now? The 
answer emerges that the proof is insufficient to show that the public inter¬ 
est would be served by abatement, and accordingly a cease and desist 
order should not be issued. 


16/ (continued from preceding page) 

or repeatedly interrupts a radio service operating in accordance 
with the table of frequency allocations contained in Part 2 of the 
Commission’s Rules whetoer or not such interference occurs with¬ 
in the normally recognized field intensity contours of the authorized 
station. ” 

17/ The proposed Section 15.202 is as follows: 

’ ’Showing required : 

”An authorization for the operation of a restricted radiation de¬ 
vice may be granted upon proper application therefor in accordance 
with the provisions of this Part and a showing that in the light of 
the following considerations the public interest, convenience, and 
necessity would be served by such a grant: 

”(a) The purpose for which the equipment sought to be licensed 
will be used. 

”(b) The reasons why the equipment involved cannot be operated 
in compliance with the provisions of this Part for unlicensed op¬ 
eration. 

”(c) The nature and extent of interference tliat may be caused to 
authorized radio services by the operation of such equipment. 

”(d) The procedures that will be followed to eliminate promptly 
any actual interference to authorized radio services. ” 
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21. In summary, it is concluded that the television booster station 
does not cause objectionable or harmful interference to any existing or 
authorized radio broadcast or communications transmission or reception. 
This new use of radio, in practice, affords a larger and more effective use 
of television broadcast channels so that many families in the area are pro¬ 
vided with a better, dependable, and more economical television program 
service. The consequences of issuing a cease and desist order would be 
to take away from those who receive the booster station's signals the tele¬ 
vision service they now enjoy. In this remotely situated and mountain- 
isolated community a pubUc impprtance attaches td the people's being in¬ 
formed and entertained through the television medium; of course, there 
exists no vested right in either those who receive or those who transmit, 
to a continuation of the operation; the contrary is here declared. But, 

&e utilization of radio channels and the Commission's essential controls 
thereof are not impaired or threatened by the television booster station 
hereinabove discussed, and no other substantial reasons support a con¬ 
clusion that the public interest, convenience, and necessity would be 
served by issuing the proposed cease and desist order. 

22. The facts and circumstances presented in this proceeding lead to 
the final conclusion that the respondent did appear at the hearing as direct¬ 
ed and it did show cause why the cease and desist order should not be is¬ 
sued as proposed in the Commission's order dated M^ch 30, 1955. The 
weight of the evidence received and considered is not sufficient to warrant 
the exercise here of the proscriptive sanction authorized in Section 312 of 
file Commmiications Act. ACCORDINGLY, 

IT IS ORDERED this 18th day of October, 1955, that the cease and de¬ 
sist order in this proceeding BE NOT ISSUED, and this proceeding IS 
^NCE DISMISSED. 


Released: October 19, 1955 

[Registered, return receipt 
requested, fee paid] 


J. D. Bond, Hearing Examiner 
Federal Communications Commission 

[signed by above, mailed by Oct. 19, '55 
Mail & Files] 
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In the Matter of ^ 

Cease and Desist Order to be ) Docket No. 11332 

directed against ) 

C. J. COMMUNITY SERVICES, INC. ) 

Bridgeport, Washington ) 

Appearances 

Mr. Richard A. Solomon and Mr. John H. McAllister of Washington, 

D. C. on behalf of the Federal Communications Commission; the respon¬ 
dent was not represented by legal counseL 

DECISION 

By the Commission: 

Preliminary Statement 

1. By order dated March 30, 1955 (released April 1), the Commis¬ 
sion directed, ^'pursuant to Section 312 (c) of the Communications Act of 
1934, as amended, that the above-named respondent show cause why an 

order should not be issued commanding it and its officers or agents to 

2 / 

cease and desist from the television booster station - activities hereinafter 


1/ The respondent corporation's president, James E. Livingston, who is 
not an attorney, participated in the hearing on behalf of the respondent 
through an opening statement, cross-examination, and discussions of var¬ 
ious objections to evidence; he also testified and presented some documen¬ 
tary evidence. Representative participation was permitted because coun¬ 
sel for the Commission expressly waived any question that might other¬ 
wise surroimd Mr. Livingston's so conducting the case; counsel's argument 
that Section 1. 711 of the Commission's Rules authorizes such corporate 
representation was explicitly not sustained, (cf. Section 6 (a) of the Admin¬ 
istrative Procedure Act.) 

2/ A television booster station is not defined in the Commission's Rules 
or Standards; the Bridgeport booster station was extensively described 
and pictured (by six idiotographic exhibits) in the evidence. Basically 
this operation consists of mountain-top installations of receiving and 
transmitting antennas, with intermediate separately powered co-channel 
amplifiers, which receive and amplify and redirect into Bridgeport the 
television signals of two Spokane stations. This operation is actually 
two supplemental stations as described by Commissioner Rosel H. Hyde 
on April 25, 1951: 

(continued on following page) 
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described. The Order was based on the stated premises that: (1) the re- 
677 spondent is operating a television broadcast station on Channels 4 

and 6 at Bridgeiwrt, Washington without a license "as required by Section 
301 of the Communications Act^*; (2) the operation violates Section 318 
of the Act in that it is not being! carried on by a licensed operator; (3) the 
station is rebroadcasting programs of two named television stations in 
Spokane without the express authority of those stations and the respondent 
is thus violating Section 325 (a) of the Act; and (4) the respondent has been 
notified in writing of the unlawful nature of its operation afforded an oppor¬ 
tunity to comply with lawful requirements but has failed to do so. The 
Commission's order directed that a hearing be held on May 16, 1955, and 
by subsequent orders the place of hearing was specified as the North Court¬ 
room in the Chelan County Courthouse in Wenatchee, Washington. A hear¬ 
ing was held at the place specified on May 16, and 17, 1955, in which hear¬ 
ing the parties participated as indicated in the statement of appearances 
and in footnote 1. 

2. Proposed findings of fact and conclusions of law were not required 

» 

to be filed; time for the permissive filing of such pleadings was extended be¬ 
yond the 20-day period allowed by the Commission's Rules. Counsel for 
the Commission timely filed proposed findings of fact and conclusions of 
law, with briefs and appendices in support thereof, and they have been 
considered. No pleadings were filed on behalf of the respondent after the 
hearing record was closed on May 17, 1955. On October 19, 1955, Hear¬ 
ing Examiner Bond released his Initial Decision proposing that a cease 
and desist order not be issued and that the proceeding be dismissed. Ex¬ 
ceptions and a brief in support thereof were filed by Commission Counsel, 

^7 (continued from preceding page) 

*We have not established a definition for booster stations, but the 
booster-station idea as presented to us by the industry contemplates 
a subsidiary station, a supplemental station, if you please, which would 
pick up the program of the basic station and rebroadcast it at some 
point not reached by the central station ..." (Hearings before the 
Committee on Interstate and Foreign Commerce, House of Repre¬ 
sentatives, 82d Congress, 1st Session, on S. 658, page 238.) 
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i 

I 

respondent filed a reply thereto, and oral argument before the Commis- 

I 

Sion en banc was heard on December 19, 1955, this aiFgument being con¬ 
solidated with those in two similar cases (Dockets No$. 11357 and 11337) 

I 

I 

which cases are not here under consideration. We haVe considered all 
of the exceptions. Those that have been granted, eitl^^r in whole or in 
part, are reflected in this opinion; the others, or the portions not so grant¬ 
ed, are denied either as contrary to the record, or as adequately reflected 
by the decision, or as having no decisional significantpe here. 

Findings of Fact j 

3. Some facts about the location and characteridtics of the community 
of Bridgeport are pertinent to the ultimate questions ^o be decided. The 

I 

1950 Census Reports (not in evidence) indicate that tlje town of Bridgeport 
678 has 802 inhabitants. The town is located in Douglas County in the val- 

I 

ley of the Columbia River near Chief Joseph Dam; is about 110 miles east 
of Spokane, is about 90 miles south of the Canadian border, and lies at 
greater distances from the other borders of the State of Washington. Bridge 
port is surrounded, except for the winding Columbia River gorge, by rug¬ 
ged high plateau t errain which generally is 1,000 feet or more above the 
elevation of the town. Its location and topography are such that it is not 
within the Grade A or Grade B service contour of any existing television 
broadcast station; an engineer for the Commission stated his opinion that 
Bridgeport residents would not be able to receive an acceptable television 
broadcast signal from any station authorized under the Commission's al¬ 
location plan, with the possible exception that signals from a favorably 
located transmitter at Omak-Okanogan (where unappilied for UHF Chan¬ 
nel *35 has been allocated for use in noncommercial educational televi¬ 
sion broadcasting) might be received over the 29-mile path to Bridgeport. 
The evidence establishes that no usable or measurable direct television 
broadcast signal is present in Bridgeport, and that television broadcast 
service is there provided the booster station operation herein con¬ 
sidered. 
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4. In January of 1954, the president of the respondent corporation— 
which was not then in existence—directed an inquiry to the Commission's 
field office in Seattle concerning the licensing of a television booster in¬ 
stallation for use at Bridgeport: Mr. Livingston was correctly advised 
by the Commission's reply that a co-channel amplifier or booster station 
as contemplated, and as subsequently installed and operated, could not be 
licensed under the existing Rules and Regulations. However, a Mr. Powell, 
who appears to be a consultant to and an "honorary" member of the respon¬ 
dent corporation and who engages to some extent in radio and television 
servicing, proceeded in early 1954 to install a battery-powered booster 
station for receiving and directing amplified Channel 4 television signals 
into Bridgeport; subsequently a' permanent installation with commercial 
electric power was constructed' in the summer of 1954. The booster sta- 
tion is located on a high hill northwest of Bridgeport so that its received 
signal passes generally over the town before being sent back and down into 
town by the array. Mr. Powell was notified by the Commission that the 
operation was deemed to be unlawful, and thereupon the respondent cor¬ 
poration was organized on a nonprofit basis and, "in order to relieve Mr. 
Powell of further liability in the matter, " it has continued to operate and 
enlarge the booster installation' so as to provide reception in Bridgeport 

of television programs from Spokane Stations KXLY-TV (Channel 4) and 
BHQ-TV (Channel 6). Under date of November 3, 1954, a letter was writ¬ 
ten by the Commission to respondent in compliance with the provisions of 
Section 312 (c) of the Communications Act of 1934, as amended, and Sec¬ 
tion 9 (b) of the Administrative Procedure Act, to afford respondent oppor¬ 
tunity to demonstrate or achieve compliance with the requirements of the 
law as set forth in said letter. ! Operation of the boosters continued there¬ 
after as is indicated, infra . 

5. The legal existence, organization, and governing bylaws of the 
respondent corporation were not formally shown in evidence, but its crea¬ 
tion and functioning were described by Mr. Livingston. The corporation 
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has an elected board of twelve directors, who were naped, three of whom 
occupy the offices of president, vice-president, and secretary-treasurer. 

I 

Policies of the corporation generally are made by the Membership at large, 

i 

and eligibility for membership extends to all resident^ in the Bridgeport 

I _ 

area, depending upon '’whether they are able or not to!obtain TV reception 
by the amplifying transmitter operated by this corporpion. " Mr. Living¬ 
ston testified that the corporation membership authorized him to represent 
the respondent in the hearing and that a number but nqt all of the corporate 
directors attended the hearing. The respondent appeMs to be a nonprofit 
corporation having about 80 members who pay an annijal fee of $5.00; capi- 

I 

tal contributions, if any, were not stated or inquired ^bout. The corporation 

i 

pays $3.00 a month to the Public Utility District for tjhe electric power serv¬ 
ice provided to the booster station. The respondent jMid Mr. Powell $1.00 
for the Channel 4 booster installation, which probably; had cost about $500, 
and in the fall of 1954 an additional subscription of $1^ 000 was raised by 

I 

the corporation and about $950 of that sum was expended for the installation 
of the more elaborate Channel 6 booster which is hereinafter described. 

I 

6. The Bridgeport booster station operation does not cause objection¬ 
able interference or any interference to direct television signal reception 
in Bridgeport because satisfactory direct reception is not there possible. 
Observable interference, evidenced by a displaced image, was made 

I 

apparent by the Commission's engineers upon the home receiver of a 

Mr. Crabtree who then lived at an elevation higher than Bridgeport; his 

residence location was such that he received a good signal from the booster 

station and he could also receive the Spokane Channel 4 signal as it was 

apparently reflected from a mountain peak about 50 miles away and in a 

direction substantially different from either Spokane or the Bridgeport 
3/ 

booster. - The interference phenomenon there was e:q)erimentally 


3/ The observations at the Crabtree residence were made on the initia- 
Uve of the Commission's engineer because he believed it to be in a loca¬ 
tion where both direct and booster station signals might be receivable. 
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developed by rotating Mr. Crabtree^s directional receiving antenna between 
the directions of the booster and that reflected signal from Spokane; the 
displaced image or ''ghost*' was not present on Mr. Crabtree^s receiver 
when the antenna was oriented towards either the moimtain peak or the 
Bridgeport booster. The Bridgeport booster operation does not cause 
electrical interference with any other existing radio or television broad¬ 
cast service authorized under the Commission's Rules and Standards, al¬ 
though the engineers stated that there exist areas on the fringe of the 
booster radiation pattern where co-channel interference could not be 
tuned out by antenna adjustment or receiver selectivity; however, it was 
not shown that usable direct television signals exist in such fringe^ ^eas. 

7. The testimony of Mr. Livingston and of the Commission's engineer¬ 
ing witnesses shows that other nearby communities in the Columbia River 
Valley have booster station installations similar in effect to the Bridgeport 
operation. None of these booster television signals are provided by an au- 
fliorized service as we have used the term hereinabove, because boosters 
are not licensed stations. Theoretical and actual interference can and does 
680 occur between and among the signals of these booster stations. The 
Commission's engineers found that booster stations were operating in the 
nearby communities of Bridgeport Bar and Brewster, as well as in Bridge¬ 
port. In the fringe and overlap areas of these three stations the engineers 
observed two and sometimes three displaced images on an automobile 
mounted portable receiver. The mobile receiver employed in these ob¬ 
servations was coupled with an elevated Yagi type directional antenna 
which could be so rotated as to determine the directions of incoming sig¬ 
nals and to observe the effects of the multiple booster stations' signals. 

At one point in these cruising observations it was noted that the ghost 
image phenomenon could not be sufficiently tuned out to receive a stable 
picture, but it does not appear that any residence is near this point. On 
the other hand, the evidence suggests tibat in all residential areas affected 
by the booster station there is now a first television service or a better 


27 


[680] 


television service than existed previously. Other testiijnony was offered 
showing the possibility of interference with point to poiijit communication 
service as authorized in the frequency ranges between Channel 4 and 
Channel 6 as well as the possibilities of injurious regenerated or self- 
oscillating radiations. I 

8. Two Commission engineers, Robert C. Dietsclji and Herbert H. 
Arlowe, testified about various inspections, measurements, and observa- 

i 

tions which they made upon booster station operation iii the Bridgeport 
area at various dates between October 12, 1954 and M^y 11, 1955. Each 
of these Commission witnesses is a qualified radio en^neer. Their evi- 

I 

dence, including testimony, photographs and maps, provided information 

i 

upon the nature of the installations and their various o^rating characteris¬ 
tics herein described. The Bridgeport equipment consists practically of 
two separate but adjacent installations, one for Channel 4 and the other for 

I 

Channel 6. The Channel 4 installation is first described and certain varia¬ 
tions in the Channel 6 installation are then noted. Thb booster station is 

I 

located on Dyer Mountain which is about 1,400 feet hi^er than, and about 
four miles north and west of, the town of Bridgeport. I The Channel 4 in¬ 
stallation consists essentially of: i 

a. A directionalized single unit 10-element receiving antenna so lo¬ 

cated and oriented as to receive the televisioln broadcast signal 
directly from Station KXLY-TV; i 

i 

b. A Jerrold 40-3-A-4 co-channel radio frequeiicy amplifier, elec¬ 
trically powered by 110 volts A. C. located oL the receiving an- 

I 

tenna mast; | 

I 

c. Cables for conducting the received and ampl^ied signal to the 
transmitter antenna; 

d. Another amplifier, as described in *V* aboye, 'v^ch is located on 
the mast of the transmitter antenna; and 

e. A directionalized antenna so coupled and lo<|:ated and oriented as 
to direct the amplified signal towards Bridgeport. 
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681 9. The Channel 6 booster installation is essentially the same as 

above described except it employs four ^'stacked** receiving antenna units, 
is located at a higher elevation, and includes three Jerrold 40-3-A-6 am¬ 
plifiers. This more elaborate installation was made in order to gather and 
utilize the Channel 6 signal which is weaker than that on Channel 4. The , 
two transmitting antennas are located about 100 feet from each other and: 
are somewhat below the receiving antennas. The elements of the receiving 
and transmitting antennas for each channel are essentially identical, except 
as to dimensions, (and the number employed on Channel 6), and they are 
described as 10-element Yagi antennas which operate either to receive or 
to transmit with directional and signal gain characteristics. The small 
amplifiers are continuously supplied with power to their vacuum tubes so 
as to operate at all times. The systems thus continuously retransmit the 
received signals without an attending operator or other control devices. 

The amplifier circuit, although not fully described, was said to include an 
automatic gain control feature which might tend to cause the unit to oscil¬ 
late and thus to emit carrier signals even when the activating broadcast sig¬ 
nal is not present. It is one engineer's opinion that self-os dilating radia¬ 
tions could occur for other reasons such as misadjusted or deteriorated 
components; he made measurements behind the booster transmitting anten¬ 
na when the principal station was not broadcasting which indicated that the 
booster Installation was then transmitting a pure carrier wave which was 
not precisely on the Channel 4 frequency. 

10. One of the Commission's engineers, based on his knowledge and 
study of co-channel amplifier units, estimated the output power of the Bridge- 
XX>rt booster including antenna gain would amount to less than one watt. The 
(ftrectional pattern of radiation is cone-shaped and the 15 uv/m signal 
strength contour pattern was estimated, on the basis of various measure¬ 
ments and observations, to extend outward from eight to ten miles and 
to be about five miles across it at its widest point. The Commission's 
Rules and Standards do not state a minimum field strength for television 
broadcast service signals, and an engineering witness e:q)ressed the 
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opinion that a 15 uv/m signal would give a usable pictijire, but not a good 

j 

usable picture, on a television screen if the installation included a good 

i 

antenna system which was specified to be two stacked antennas at the top 
of a 70-foot mast; below 15 uv/m, ’’you would get notijing. ” Another opin¬ 
ion was that a signal for acceptable viewing ought to hjave the minimum 
value specified in the Commission’s Rules and Standajrds for the Grade B 
signal strength contour, i. e., about 225 uv/m on thej channels involved 
here. I 

11. The Bridgeport booster signals were obseifved on the Commis- 

i 

Sion’s portable receiver and were measured with a field intensity meter on 
numerous occasions and at various points in and aro^d Bridgeport. The 
measurements were not intended to, and did not, establish accurately the 

I 

signal strength contours but were evaluated by the en^neers to support 

, I 

their opinions as to the location of the 15 uv/m contoiiu: above-mentioned. 

I 

It is unnecessary here to detail the times and circumstances and values of 
&e various observations related in the evidence; it is deemed sufficient to 
state that: the booster signal strength ranges in the Bridgeport vicinity 
from 246 uv/m near the center of town down to zero values as the distances 
or outward angles are increased; immediately below and in front of the 
booster transmitting antennas the signal strengths were 6,100 uv/m on 
682 Channel 4 and 520 uv/m on Channel 6. Various measurements of the 

separate video and audio signals on both Channels 4 and 6 were made and 
related in the evidence, but the purposes of this decision are adequately 
served by the foregoing generally inclusive findings. Upon disconnecting 
the Channel 4 booster it was found that the direct signal from Spokane had a 
value there of 150 uv/m. The various readings establish that the signal 
intensities diminished in values when made at greater distances and at 
points angling away from the direction in which the transmitting array was 
oriented. It was clearly proved, by the foregoing and by disconnect tests, 
that the television signals observed and measured in Bridgeport emanated 
from the booster station operated by the respondent. 
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4/ 

12. - From observations and measurements made by Engineers 
Dietsch and Arlowe, the boosters radiated in excess of the limits per¬ 
mitted for unlicensed operation of radio frequency energy radiating de¬ 
vices, as provided in Part 15 of the Commission's Rules. This part of the 
Commission's Rules sets forth the maximum signal radiation permitted 
any communication device without a station license being required. These 
rules presently provide that radiation from the device shall not exceed 

15 microvolts per meter at a distance in feet from the apparatus of 
157,000 divided by the frequency of radiation in kUocycles. At the fre¬ 
quencies used for television broadcasting on Channel 4, application of this 
formula would result in a limitation of radiation to a maximum of 15 micro¬ 
volts per meter at a distance of approximately 2. 35 feet from the transmit¬ 
ting antenna. Radiation was measured by the engineers as mounting to 
3700 microvolts per meter at a distance of 200 feet from the booster trans¬ 
mitting antenna for Channel 4 and 6000 microvolts per meter at 200 feet 
from the Channel 6 booster transmitting antenna. Under the proposed 
amendments to Part 15 of the Rules, the maximum radiation for unlicensed 
communication devices at the frequency range here in question would be 
increased to 50 microvolts per meter at 100 feet. It is evident that the 
actual radiation from the boosters greatly exceeds this proposed limita¬ 
tion, as well as the existing one. 

13. The records of the Commission indicate that Station KXLT-TV 
is operated on Channel 4 in Spokane with its transmitter located on top of 
Mt. Spokane, with authorized power of 48 kw visual and 26.9 kw aural, 
and that it is affiliated with the Columbia Broadcasting System and the Du¬ 
Mont television networks. Station KHQ-TV is operated on Channel 6 at 
Spokane with authorized power of 100 kw visual and 50 kw aural, with its 
^tenna 3,143 feet above sea level, and it is affiliated withithe National 

4/ The Rndii^s contained in paragraph 12 of the Tnitial Decision have 
Been deleted, for they involved matters irrelevant and immaterial to the 
decision and were based ujpon evidence of no probative value. 
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Broadcasting Company and the American Broadcasting Company television 
networks. It is found also that Stations KXLY-TV an^ KHQ-TV broadcast 
network television programs which, although their signals travel entirely 
in the State of Washington in reaching Bridgeport and jin reaching Dyer 
Mountain, are originated outside the State of Wadiingion and are transmit¬ 
ted by common carrier lines or microwave relays aci’oss state lines to 

i 

Spokane for broadcast purposes. As the Examiner of^cially noticed (to 
683 which no exception was taken) the programs of |hese stations include: 

, I 

film that moves by mail and otherwise in commerce ^ixiong the states; news 

I 

reports and special events nationally and internationally gathered and dis¬ 
tributed; and commercial messages designed to affect the sale and distribu¬ 
tion of products that move in interstate commerce, '^he Bridgeport booster 
station signal does not detectably extend beyond the borders of the State of 
Washington. The radiated power is so low that no ha^rds of reflected sky- 
wave interference exist. It was stipulated and agreeq by statements made 
on the record that no person who has adjusted, installed or otherwise op¬ 
erated the Bridgeport booster holds a radio operator license issued by 
the Commission authorizing the operation of a television transmitting sta¬ 
tion; similarly, it was agreed that express authority ior rebroadcasting 
the KXLY-TV and KHQ-TV programs has not been received by the re¬ 
spondent from the licensees of those stations, and fuijther, that represen¬ 
tatives of those licensees have informed the respondent that they would 

have no objection to authorizing such rebroadcasts when and if the booster 

i 5 / 

station should be licenses or otherwise sanctioned by the Commission. - 
Application has not been made for, and the Commission has not issued, a 
construction permit or license for the Bridgeport booster station; the 
Rules and Standards do not now provide for the licensjed operation of such 
an installation. | 

5/ The above stipulations reserved for the responddnt its contention that 
rebroadcast permission is not required, and reserved for Commission 
counsel his contention that the licensees* willingness Ito grant permission is 
not material I 
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684 Conclusions 

1. The Commission's order of March 30, 1955, on the premises 

stated in the first paragraidi of this Decision, directed, pursuant to Sec- 

6 / 

tion 312 (c) of the Communications Act, — that a hearing be held in order 
to determine whether a cease and desist order should be issued to compel 
suspension of the television booster station operations described in the 
Findings of Fact. Thus, the ultimate question is: should a cease and de- 
. sist order be issued on the basis of the evidence in this hearing record 
and in the light of the arguments presented in the pleadings filed by the 
parties ? in answering this question, it behooves us to consider first the 
major premise upon which the Initial Decision rests and to appraise it in 
the li^t of the extensive and vigorous exceptions of Commission's counsel. 
The Examiner* s position is perhaps most succinctly stated in paragraj^ 16 
of the Initial Decision where he says, in part: 

”... If it should appear that the booster operation ought to be re¬ 
strained then the questions of statutory and constitutional authority 
of the Commission would need to be examined; conversely, those 


6/ The pertinent provisions of Section 312 of the Act are: 


*’(b) Where any person ... (2) has violated or failed to ob¬ 
serve any of the provisions of this Act, or (3) has violated or 
failed to observe any rule or regulation of the Commission au¬ 
thorized by this Act. . ., the Commission may order such per¬ 
son to cease and desist from such action. 

”(c) Before . . . issuing a cease and desist order pursuant 
to subsection (b), the Commission shall serve upon the . . . per¬ 
son involved an order to show cause why ... a cease and desist 
order should not be issued. Any such order to show cause shall 
contain a statement of the matters with respect to which the 
Commission is inquiring and shall call upon said . . . person to 
appear before the Commission at a time and place stated . . . 
and give evidence upon the matter specified therein; ... If after 
hearing, or a waiver thereof, the Commission determines that 
... a cease and desist order should issue, it shall issue such 
order, which shall include a statement of the findings of the 
Commission and the pounds and reasons therefor and specify 
the effective date of the order, and shall cause the same to be 
served on said . . . person. 

”(d) In any case where a hearing is conducted pursuant to the 
Jc^tinimd_onfollowing^ge) _ 
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I 

i 

legal questions need not be e:q)Ounded if the circumstances here 
presented do not warrant the assertion and exer|:ise of regulatory 
authority...” ! 

I 

2. The Examiner's views as characterized by t^e above quote are 

685 erroneous; the Commission does not, as the Examiner infers it does, 

have the discretion to permit those radio transmitter:^ which are required 
by the Communications Act to be operated only under ^e licensing author¬ 
ity of the Commission to continue unlicensed operatic^ merely because of 
any belief the Commission might have that the congressional mandate 
should not, as a policy matter, be applied to a particular factual situation. 

It is thus incorrect to state that the questions of the s^tutory and constitu¬ 
tional authority of the Commission need only be examined if it has already 
been determined on equitable grounds that the boostei| operations involved 
should be restrained. If, in fact, these operations aife of the type coming 

within Section 301 of the Act they must be conducted liinder the licensing 

i 

system set forth in the Act. 

3. From our review of the Initial Decision, it appears to us that 
the nature of the proceeding has been misconstrued. This is quite evident 
in paragraph 17 of the Initial Decision, for the question before the Commis¬ 
sion is not whether a booster station of the type here involved would serve 
tie public interest, but whether such a booster station may operate without 
a license, without securing rebroadcast permission, or without licensed 
operators. Whether a booster station would serve tbie public interest is a 
question which would be relevant to a determination of whether the Commis¬ 
sion should adopt rules to provide for the licensing of such a service, but 
the possibility of making a showing to justify establishment of a new service 
does not warrant any person anticipating such action and establishing a sta¬ 
tion without benefit of any license. To hold otherwise would be to overturn 
the entire theory of the Conmumications Act and to give free rein to every 
person who believes he has a proper use for radio to establish an operating 
radio station in advance of any Commission determination of the general 
need for^ and feasibility of, such an operation. Considerations of whether 

6/ (continued) provisions of this section, both the burden of proceeding with 
ihe introduction of evidence and the burden of proof shall be upon the Commission. ” 
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the detrimental effects of the admitted interference between the booster 
stations and direct reception of authorized television signals are or are 
not outweighed by the alleged benefits of the augmented service made pos¬ 
sible by the boosters are irrelevant to a determination as to whether an 
unlicensed operation causing interference to authorized service should be 
allowed to continue operation. 

t 

4. The preceding paragraphs explain in sufficient detail the basic 
reasons for our disagreement with the conclusions drawn by the Examiner. 
Attention is directed now to the conclisions which in the Commission's judg¬ 
ment are the proper ones for the disposition of this case. Basically, these 
are the conclusions proposed by Commission Counsel in his pleadings and 
in oral argument before us. 

686 5. The respondent through its officers and agents has established 

and put into operation on Dyer Hill, approximately 4 miles northwest of 
Bridgeport, Washington, apparatus for the transmission of energy by radio 
and communications by radio within the meaning of those terms as defined 
in Sections 3 (b) and (d) of the Communications Act of 1934, as amended. 
These devices, which transmit television signals on Channels 4 and 6, are 
not and have never been licensed by the Commission. They radiate far 
more energy than that specified by either the existing or the proposed 
Part 15 of the Commission's Rules as the maximum permissible radiation 
at this frequency range without benefit of a license from the Commission. 

On Channel 4 the apparatus radiates a video signal providing a roughly 
coneshaped 15 uv/m contour eight to ten miles deep and five miles wide 
at the broadest part of the cone. 

6. While as a matter of propagation theory some signal from the two 
booster transmitting antennas of a very minor intensity extends beyond the 
state and international borders of the State of Washington, such signal is 
not of a strength to be measurable. On the other hand, the signal from 
the boosters have caused "ghost" image interference to the direct recep¬ 
tion of the Spokane stations, on! the outskirts of Bridgeport on the edge of 
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I 

the cone of the usahle signal from the boosters descr^d above. It has been 

i 

possible to eliminate this interference through reorientation of the antennas 
of the television receivers. It was established that irrespective of the par¬ 
ticular orientation of the booster transmitter there w^uld always exist an 
area located on the side of the cone created the booster signal farthest 
away from the originating station within which area **^ost** image interfer¬ 
ence would be received which could not be turned out |by reorienting the 

i 

television receiver antenna. This would be because ^e critical angle in 

I 

such area between the signal from the booster and the signal direct from 
the station would be less than that within which even lihe highly directional 
receiving antennas would be able through orientation to distinguish between 
wanted and unwanted signals. 

7. In view of this interference between direct reception and indirect 
booster reception of the Spokane stations' signals, it is clear that the in¬ 
stant operations fall squarely within the provisions of Section 301 (d) of the 
Communications Act prohibiting unlicensed operation or use of radio trans¬ 
mission apparatus where such transmissions cause interference to the "re¬ 
ception of energy, communications or signals from . . . places beyond the 
borders of said State. " The existence of this violation is clear for although 
these signals are being received in Bridgeport, Washington, from trans¬ 
missions broadcast by stations located in Washington, both of the Spokane 
stations are affiliated with national networks (KXLY-TV, Channel 4 with 
Columbia Broadcasting System and Dumont Television Network; KHQ-TV, 
Channel 6 with National Broadcasting Company). Our findings show that 
these transmissions, thus received in Bridgeport, include network pro¬ 
grams originating outside the State of Washington and transmitted by 
common carrier lines or microwave relays across state lines to Spokane; 
film moving by mail and otherwise in interstate commerce; news reports 
and events nationally and internationally gathered and distributed; and 
commercial messages designed to affect the sale and distribution of pro¬ 
ducts moving in interstate commerce. Therefore, in a very real sense 


36 


[687] 

the interference which is caused to direct reception by the booster’s op¬ 
eration and which is both endemic and, in part uncorrectible, is to the re¬ 
ception of communications or signals ’’from places beyond the borders of 

I 

said State. ” See Lorain Journal v. United States , 342 U.S. 143 (1951). 

8. The necessity for license by no means rests upon the establish¬ 
ment of such interference, however. The first sentence of Section 301 of 
the Communications Act makes clear that ’It is the purpose of this Act, 
among other things, to maintain the control of the United States over all 
the channels of interstate and foreign radio transmission; and to provide 
for the use of such channels ... by persons for limited periods of time, 
under licenses granted by federal authority . . . ” It is in light of this 
fundamental statement of the all-embracing scope of federal licensing 
authority that the more specific provisions of the second sentence of the 
isection must be read. So considered, it becomes obvious that transmis¬ 
sions of the magnitude of those from the instant booster stations, which 
are capable of casting a usable television signal over an area extending as 
much as nine miles from the transmission source, have extremely vital 
and real ’’ej^ects, ” within the meaning and intent of Section 301 (d), extend¬ 
ing beyond the State of Washington even though no measurable signal from 
such stations may traverse the State’s boundaries. 

9. The validity of the foregoing proposition stems, of course, from 
the fact that the Commission cannot ’’m^tain control” over the vital inter¬ 
state television channels involved in this* proceeding if they can be occupied 
at will in the interior of the large states by unlicensed booster stations. 
Conceivably, such stations may be so located as to avoid actual interfer¬ 
ence with the signals of licensed stations operating on the same channel, or 
even potential interference with the signals of not yet existing stations 
which might be constructed on that channel in communities which have 
been assigned channels. However, in the absence of a licensing system 
based upon fixed engineering principles, each such actual or potential 
interference to licensed services from such booster stations will be purely 
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7/ 

fortuitous. — Of even greater importance are the inhibitions placed by 
688 such unlicensed, unplanned operations upon the essential freedom 

of action on the part of the Commission in rule makj.ng proceedings looking 
towards new and improved uses of the channels upon which they have chosen 
to intrude. 

10. Thus, there is no merit to the proposition that such unlicensed 
operation does not have any adverse effects upon the Commission's main¬ 
tenance of control over the channels of interstate and foreign radio trans¬ 
mission so long as they do not actually cause interference with established 
and licensed radio facilities. This argument that unlicensed booster sta¬ 
tions may continue in operation until such time as they actually cause inter¬ 
ference, and that only their continued operation after the occurrence of such 
interference is unlawful, ignores the fact that the Commission's over-all 
regulatory authority with respect to licensed services, including changes 
and additions therein, cannot be exercised with any substantial degree of 
efficiency if such authority is impeded as a result of the existence of un¬ 
licensed and often unknown operations standing in the way. Moreover, 
it ignores the fact that while it is feasible, under some carefully limited 
circumstances, to license stations, or classes of stations, on a secondary, 
non-interference basis to the primary users of a frequency, this feasibility 
is based upon the control the Commission has over its licensees ^ a control 
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7/ The fact that the Commission in Parts 15 and 18 of its mles has laid 
down certain conditions of extremely low power operations under which it 
will be presumed (in the absence of actual interference) that no adverse 
effects will result to licensed radio operations is, of course, no justification 
for the establishment of unlicensed operations which, as these, do not come 
close to meeting these limitations. Operations consistent with the Commis- 
sion's e:q)ert judgment as to their effects upon authorized services obvious¬ 
ly are not a justification for inconsistent operations. Nor can the Commis¬ 
sion's judgment as to the exact limitations on unlicensed operation be col¬ 
laterally attacked by ignoring these fixed limitations since it is clear from 
both the Act and the rules themselves that the alternative to operation with¬ 
in the prescribed limitations specified in the low power rules is licensed, 
rather than unlicensed, operation. 
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it, of coxirse, does not have over those who assume to themselves the Com¬ 
mission's allocation functions, i It must also be remembered that the ar¬ 
gument for unlicensed operation in the absence of interference proves too 
much: were it sound it would open the door to almost limitless unlicensed 
appropriation of unused or sparsely used space in the microwave portions 
of the radio spectrum where line of sight transmissions, or less, are the 
maximum available. 

11. Any doubt as to the validity of these conclusions is effectively 
^posed of by examination of the legislative history and judicial construc¬ 
tion of the Communications Act. The hearings on the bill which became 
the Radio Act of 1927 and the bills preceding it, conclusively demonstrate 
that, in recognition of the federal ownership of what was then referred to 
as the "ether," as well as the inherent interstate nature or effect as to all 
radio communications, the Act was consciously drafted to extend to the 
"constitutional limit" of federal power. See Hearings on S. 1754, 69th 
Cong. 1st Sess., pp. 101-102 (testimony of Department of Commerce Solici¬ 
tor, Stephen P. Davis, Jr.); Hearings on H. R. 5589, 69th Cong., 1st Sess., 
pp. 10-11,19-21 (testimony of Mr. Davis, Secretary of Commerce Hoover, 
and statement of Representative White). .In the light of this clear intent to 
maintain federal control over radio communication, in the words of Solicitor 
Davis, "both interstate and foreign and intrastate insofar as it may in any 
way interfere with interstate or foreign commerce", the scope of the sec¬ 
tion cannot be constricted by reference to the different propagation charac¬ 
teristics of the frequencies then considered useful for radio communication 
and the higher frequencies our e^qianded technology have since brought into 
play. (Emphasis added) Moreover, the court cases which bear on this point, 
689 from Whitehurst v. Grimes , 21 F. 2d 787, decided in 1927, through 

Dumont V. Carroll, 184 F. 2d 153, cert , den. , 340 U.S. 929, and Lorain 
Journal v. United States , 342 U.S. 143, decided in 1950 and 1951 respec¬ 
tively, all concur as to the plenary licensing authority of the Commission, 
pee also Technical Radio Laboratory v. Federal Radio Commission , 36 
F. 2d 111; WBT v. Poulnot , 46 F. 2d 671; Federal Radio Commission v. 


Nelson Brothers, B. & S. Co >, 289 U.S. 266 (1932); United States v. Bet ¬ 
te ridge , 43 F. Supp. 53). The recent decisions of ihe Supreme Court in¬ 
terpreting the scope and extent of the Commerce Clause of the Constitution 
make clear that no substantial constitutional issue exists as to the power 
of Congress to confer these licensing powers on the Commission. See Hous ¬ 
ton, East & West Texas Ry. Co . v. United States , 234 U.S. 342 (1913, 
^'Shreveport'' case); United States v. Wrightwood Dairy Co. , 315 U.S. 110 
(1942); Moore v. Mead's Fine Bread Co. , 348 U.S. 115. 

12. It is clear, therefore, that the respondent has been and is opera¬ 
ting apparatus for the transmission of radio energy and communications in 
violation of Section 301. Since this is true, and in view of the undisputed 
facts as to these matters, it is equally clear that respondent has been and 
is operating such apparatus in violation of Section 318 of the Communica¬ 
tions Act which prohibits operation of any radio station for which a license 
is required by persons who do not also hold operator's licenses of the 
proper grade, with no waiver or modification permitted for broadcasting 
stations. It is also apparent that respondent has acted in violation of the 
provisions of Section 325 (a) inasmuch as it had not received the express 
authority of the two Spokane stations to rebroadcast their programs, 

13. The desire of members of the respondent corporation and other 
Bridgeport residents for better television service than could have been re¬ 
ceived directly from the Spokane stations, while imderstandable, does not 
alter the fact that the method by which they have chosen to achieve their 
objective is illegal and that they have continued to operate in this illegal 
manner in spite of repeated warnings and admonitions by the Commission. 

It is clearly destructive of any proper governmental control over these val¬ 
uable frequencies to permit any person or group of persons to decide for 
themselves what types of operation should or should not be permitted. Ac¬ 
cordingly a cease and desist order should be issued prohibiting the respon¬ 
dent or its agents from operating or in any way participating in the opera¬ 
tion of the unlicensed booster stations now located on Dyer Hill near Bridge¬ 
port, or in other locations in or around Bridgeport. 
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14. Accordingly, IT IS ORDERED, This 23rd day of February, 1956, 
that C. J. Community Services, Inc., and any and all agents thereof SHALL 
CEASE AND DESIST (a) from operating television broadcast stations without 
having first obtained a license from this Commission; (b) from carrying on 
690 the operation of said stations without a person holding an appropriate 

operator's license from this Commission; and (c) from rebroadcasting the 
programs or parts thereof of television broadcast station KXLY-TV, Chan¬ 
nel 4, KHQ-TV, Channel 6, or any other television station without having 
first obtained from the originating station eiqpress authority to do so. IT 
IS FURTHER ORDERED, That March 5, 1956 shall be the effective date of 
this order and a copy hereof shall be served upon the respondent. 

FEDERAL COBIMUNICATIONS COMMISSION 
/S/ Mary Jane Morris, Secretary 
Released; February 24, 1956 

[Return receipt requested, fee paid, air mail, registered] 

[signed by above mailed by Feb. 24, 1956 

MaU & Files] 
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IN THE UNITED STATES COURT OF AP^AIS 
FOR THE DISTRICT OF COLUMBIA CIRC^ 

C. J. COMMUNITY SERVICES, INC., 

Bridgeport, Washington, ) CASE NO. 13,204 

) i 

Appellant, j 

V. ) 

FEDERAL COMMUNICATIONS COMMISSION, ( 

Appellee. ) 

PREHEARING STIPULATION 

The parties hereto stipulate as follows: 

1. Questions presented . Appellant operates an unlicensed television 
’^booster** station on a hill overlooking Bridgeport, Washington, which sta¬ 
tion receives signals from two licensed television stations in Spokane, 
Washington, amplifies the signals and retransmits them into the town of 
Bridgeport. Due to geographical conditions, no usable television signal 
is directly received in Bridgeport. Appellant's booster station provides 
a minimum signal of 15 microvolts per meter over a cone-shaped area 
approximately 8 to 10 miles in depth and 5 miles in width at its widest 
point. No measurable signal from the booster station can be detected 
outside the state of Washington, and no substantial interference to direct 
reception of authorized radio communications exists. The Federal Com¬ 
munications Commission, after conducting a hearing, issued an order pur¬ 
suant to Section 312 of the Act, requiring appellant to cease and desist 
from any further unlicensed operation of its booster station. The questions 
presented for determination by this Court are: 

a. Whether the Commission correctly determined that under Section 
301 of the Communications Act the booster station operated by appellant 
can be operated only pursuant to a license issued the Commission in 
conformity with the provisions of the Communications Act. 

b. Whether the Commission correctly held that if a license is re¬ 
quired for appellant's booster station it cannot determine as a matter of 
discretion that no cease and desist order should issue or that the booster 


may continue in operation without a license because, as a matter of policy, 
such operation might otherwise be in the public interest. 

2. Resolution of the other questions raised by the contested Com¬ 
mission order, i. e., (1) whether Section 318 necessitates a licensed op¬ 
erator t6 operate appellant's station, and (2) whether Section 325 requires 
appellant to secure express authority from the Spokane stations to retrans¬ 
mit their signals, will turn upon the Court's determination of the questions 
presented In paragraph 1. 

3. Appellant's printed brief shall be served and filed on or before 
April 16, 1956. Appellee's printed brief shall be served and filed on or 
before April 30, 1966. Appellant's printed reply. If any, shall be served 
and filed on or before May 15, 1956, whether or not oral argument Is 
held prior to that date. The printed Joint Appendix shall be served and 
filed on or before April 30, 1956. 

4. Only such portions of the Notice of Appeal as shall be designated 
by any of the Parties shall be printed In the Joint Appendix. 

5. References to the record appearing In the briefs of the parties 
shall be to page numbers In the original record certified to this Court, and 
In the Joint Appendix these original record page numbers shall be set forth 
In a manner which will render it convenient for the Court to locate the 
record citations In the briefs. The pages of the Joint Appendix shall also be 
numbered consecutively. 

6. The parties shall attempt to reach an agreement as to the state¬ 
ment of the facts In this case. Such stipulation of the facts would be printed 
In the Joint Appendix, but would not preclude reliance upon or reference to 
evidence In the original record. In the absence of such agreement, each 
party shall present Its statement of the case In Its brief. 

James R. Browning 

Richard K. Pelz 

Counsel for C.J. Community 
Services, Inc. 

Richard A. Solomon 
Assistant General Counsel 

Federal Communications Commission 



Before: Edgerton, Chief Judge. | 

PREHEARING ORDER 

I 

i 

Counsel for the parties appeared before Chief <judge Edgerton for 
prehearing conference pursuant to Rule 38(k), of the |General Rules of 
this Court, and counsel having submitted their stipulation dated March 
22, 1956, and the stipulation having been consideredj the stipulation of 
the parties is hereby approved, and it is 

OIU^ERED that the parties proceed according to the stipulation and 
that this order and the stipulation dated March 22, 1956, be printed in the 
joint appendix in the above-entitled case. 

Dated: March 23, 1956. 


DOCKET ENTRY 

3/5/56 2 copies of notice of appeal from order of the 

Federal Communications Commission filed. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
In the Matter of: 

\ 

Cease and Desist Order to be { Docket No. 11332 

directed against: , j [Stamped "June 2, 1955] 

C. J. COMMUNTTY SERVICES, INC. ) 

Bridgeport, Washington ) 

♦ ♦♦♦♦♦♦ 

50 ROBERT C. DIETSCH 

called as a witness in behalf of the Federal Communications Commission, 
having been first duly sworn, was examined, and testified as follows: 

DIRECT EXAMINATION 

BY MR. SOLOMON: 

120 Q. When you got to the top of the hill did you make any measure¬ 
ments, observations or do anjrthing particularly? A. Yes, we had de¬ 
termined by these measurements that the approach to the booster the signal 
increased and then to get further verification that the booster station was 
the source of these signals we had been measuring, we momentarily dis¬ 
connected the Channel 4 transmitting antenna from the booster amplifier. 

121 Q. What happened? A. Mr. Arlowe actually performed that and, as 
he signaled to me that he had made the disconnection, disconnect, I mea¬ 
sured on a Jerrold field intensity meter— 

Q. (Interrupting) Did you see him? A. Yes, I could see him. 

Q. So in other words, you were participating with Mr. Arlowe, but 
you saw him disconnect as well as signal to you, is that right? A. Yes, 
that is right. 

Q. O.K. A. So I was measuring on the field intensity meter and 
I saw the value then change from 4200 microvolts to 100 microvolts, or 
the way we have been calling these, from 6,100 microvolts per meter to 
150 microvolts per meter. 
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Q. This 150 microvolts per meter you got with the booster off? 

A. That is correct, yes. 

Q. What was the orientation of your receiving antenna on the trans¬ 
mitter at that time, or on the meter? A. On the meter. Well, at that 
time I rotated it to where I could get the maximum reading from the Spo¬ 
kane station direct. 

Q. In other words, this 150-microvolt figure is not the immediate 
reading of the meter, it^s the reading after you rotated it to get the maxi- 

122 mum? A. Yes, that is right. 

Q. Was it less when the meter reading was less? A. Yes, yes, it 
was. I didn't pay any attention to that reading becausje I merely rotated 
my antenna for the maximum indication. 

Q. But you do remember that this reading of 150, which you got with 
the booster off, was after rotating to the maximum signal received from 
Spokane direct? A. That is correct. 

♦ * ♦ # * 4c # 

Q. On your way down from the hill this day did you have occasion to 
speak to anybody or go anyplace out of the ordinary? A. Yes. As we 
came down from this booster station location there was a farmer in an 
adjacent field working near his residence and Mr. Arlowe spoke to him 
and arranged for — 

Q. (Interrupting) Where were you when Mr. Arlowe was speaking 

123 to him? A. I remained in the vehicle momentarily. 

Q. And he got out of the vehicle and went into the house? A. Yes. 

Mr. Arlowe spoke to this gentleman— 

Q. (Interrupting) How far down the hill was this? A. This would 
be back a mile from the booster station location, out of Bridgeport. 

Q. On this winding road? A. Yes. 

****** 7l^ 

124 Q. Did you see any multiple images in this test? A. Yes, Mr. 
Crabtree oriented his antenna so it was possible to have ghosts on it. 

Q. Would you explain that, please? A. At the time of our arrival 
there the antenna was oriented toward the booster station. In that 
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position he had no multiple images. When his antenna was rotated in the 
direction of the Spokane stations there was a conflict between the two pic¬ 
tures, one being received from ithe booster and one being received from 
Spokane direct, which results in multiple images. 

Q. What do you mean by multiple images? Can you describe how 
this did appear on Mr. Crabtree^s television receiver? A. On Mr. 
Crabtree’s television receiver, or any receiver, a multiple image is, as 
the term indicates, a number of images of the picture you are viewing. 

It may be only one, it may be two or more. In this case it was actually 
two images, displaced from each other approximately one inch on his 21- 
inch apart. 

Q. Sometimes you will see a head here, for instance, and some¬ 
times— A. (Interrupting) That is right, sometimes one fainter than 
the other and sometimes of equal strength. 

Q. And a multiple signal comes from what, or what produces this 
effect? A. It can be caused by a number of things. It can be caused 
by reflexes from adjacent hillsides, basically it comes from two different 
travel paths from the source of the generating signal, if one travel path 
comes directly and another travel path is delayed by electronic equipment, 
126 there is a short time interval, measured in millionths of a second be¬ 

tween the arrival of the energy that causes the final picture and that delay 
is what causes the second image to show up. 

# 4c # 4c 

135 Q. From your familiarity, what type of programming would you say 

is carried over KXLY-TV? A. , They originate some of their programs 
and some of it is brought in, live programming, it originates elsewhere. 

Q. Do you know from your own knowledge whether they have any 
network affiliation? A. Yes, they are affiliated with the Columbia Broad¬ 
casting System. 

Q. You say they originate some programs. You mean in Spokane? 

A. Or off of canned programs, you call them, that is right. 

Q. Pardon me? A. Kinescope or films that originate there, are 
brought in— 
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Q. (Interrupting) You mean they go out in Spokane, they make a 
film and then they broadcast it in Spokane? A. They do that, too, but they 
have movie films also they show. 

136 Q. They have movie films— A. (Interrupting) These are imported 
from presumably film resources, such as Holl 3 rwood, I suppose. What I 
mean is they have programs that originate in Spokane, they have programs 
that originate elsewhere and are brought in and transmitted, they call live 
programs. 

Q, What do you mean by that? A. By "live”, a program is some* 
thing that is being originated at that instant, perhaps in New York, perhaps 
in Hollywood, and it*s conveyed to the station to be rebroadcast either by 
coaxial transmission lines that bring it across the country or microwave 
installations that bring it across the country; at any rate, it*s a live pro¬ 
gram, in the fact that what you are seeing is originating thousands of miles 
away at that particular instant. 

Q. Outside the State of Washington? A. Yes. 

Q. Now, there are other programs that originate, either network 
programs or non-network programs, that are broadcast over KXLY but 
originate outside the state, but are brought in not simultaneously as you 
have described, but in some sort of canned form? A. Yes. That is true 
perhaps, even due to a time differentiation, the station itself may receive 
a program and delay it an hour before its broadcast. 

137 Q. So is it fair to say that KXLY broadcasts some programs which 
are entirely originated at Spokane, other programs which may be originated 
at other places in the State of Washington and still other programs which 
originate outside the State of Washington which are brought in and immedi¬ 
ately transmitted or brought in and transmitted sometime later? A. That 
is correct. 

Q. Are you ^miliar with the station in Spokane that operated on 
Channels? A. KHQ-TV? 

Q. That is what I am asking you, what is the name of that station? 

A. KHQ-TV. 

Q. Are you f^iliar with the program on that station? A. Yes. 
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Q. How would you describe it? A. Its operation is very much 
similar to that of KXLY. It does the same thing, it^s affiliated, if I re¬ 
call it correctly, with the National Broadcasting Company and their pro¬ 
gramming is essentially the same as for KXLY. 

Q. A different program but with the same type of programs from 
the standpoint of how they get them? A. That is correct. 

Mr. Solomon: I have no further questions of this witness. 

The Presiding Officer: Mr. Dietsch, it’s not your testimony that 

138 , any of these non-locally originated programs that come into Spokane are 

brought into Spokane by broadcasting means, is it ? 

The Witness: They arrive at Spokane, I believe, by microwave 
transmission, not installation, from outside the station. 

The Presiding Officer: Microwave transmission would be point-to- 
point common carrier service, is that right ? 

The Witness: That is correct, sir, yes. 

The Presiding Officer: Or if they come in by cable from out of 
state, that would be a common carrier cable, ordinarily, is that correct ? 

The Witness: That is right, yes, sir. 

139 CROSS-EXAMINATION 

BY MR. LIVINGSTON: 

♦ # * * 4c 4c 4c 

140 Q. You are aware that since your investigation Mr. Crabtree’s 
dwellings have burned and therefore they no longer exist in this location? 
A. Well, I have no knowledge of that from my own observation, but I 
have it from hearsay evidence that his residence has burned. 
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Q. At present is there a TV channel assigned to an area for future 
licensing which Bridgeport is within? A. There have been television 
channels assigned to the community of Grand Coulee and to the commim- 
ity of C^nak. Now, the technical question as to whether or not Bridge¬ 
port would be in the coverage area of these theoretical stations, I don’t 
know.. It would depend on too many other factors* 

Q. What are these channels and what are the frequency limits of 
these channels ? A. The channels, the actual channel allocation is in 
part 3 of the Commission’s rules. I don’t know whiit they are without 
referring to those rules. 

Q. They are in the UHF band, however ? A, That is correct, 
they are in the UHF band. 

Q. Would the technical operation of these stations operating on 
these channels or the reception of this channel be interfered with to 
176 any degree by the operation of the amplifying reflector station 

now in use at Bridgeport? That is, if these two stations— 

The Presiding Officer (interrupting): I believe the witness under¬ 
stands the question. 

Or, do you, Mr. Dietsch? 

The Witness: Yes, I do. 

A. No. 

4e 4c * # 

178 Q. Would the absence of this interference, then, be normally no¬ 
ticed if you had not created, if you had not put the conditions together 

179 to actually creat this interference—it was possible for Mr. Crab¬ 
tree to gain a perfect signal, either from the reflector or from Spo¬ 
kane, right? A. Correct. 

Q. He can obtain it one way or the other, without any damaging 
interference to his television picture, is that right? A. Correct. 
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194 RECROSS-EXAMINATION 

195 BY MR. LIVINGSTON: 

* 4c # ♦ 4c 4c 

Q. Is this receiving antenna located on the highest possible 
bench in the general area ? A. The one for Channel 4 ? Is that the 
one you have reference to ? 

Q. Yes. A. No; the one for Channel 4 is not. 

Q. It*s quite possible that on a near-by location a higher class 
B coverage could be obtained? A. Perhaps it might be possible up 
there at the higher elevation, where 1 take it you have the Channel 6 
receiving antenna, is that right ? 

196 Q. Supported maybe 30 or 40 feet up in the air like the Channel 
6 receiving antenna? A. It’s conjectural. I don’t know without mea¬ 
suring it. 

Q. By referring to the photograjAi of the receiving antenna of 
Channel 4, you can see that there is a rapid drop off towards Bridge¬ 
port from the location of that receiving antenna? A. There is. 

Q. And the rapid changes in elevations make a lot of difference 
in received signals, recorded received signals ? A. It was down an 
elevation of about 50 feet, I would judge. 

Q. It’s quite possible that that class B coverage or 225 micro¬ 
volts could be obtained on Channel 4? A. It’s quite possible, yes. 

; ♦ ♦ 4t * ♦ 4c ♦ 

206 HERBERT H. ARLOWE 

called as a witness in behalf of the Federal Communications Commission, 
having been first duly sworn, was examined, and testified as follows: 

DIRECT EXAMINATION 
BY MR. SOLOMON: 

# 4c 4c * 4c * 4c 



51 


[215, 216, 217, 220] 

215 Q. With respect to the Incident connected with Mr. Crabtree, Mr. 

Dletsch testified that when you were driving down the hill you saw Crabtree^s 
ranch and that you asked him to stop the car and you went In to speak to 
Mr. Crabtree. Why did you ask him to stop? A. When I saw Mr. Crab- 

216 tree^s television antenna, at that particular location I realized that It 
was In a location which could possibly receive a signal from Spokane direct 
and could also possibly receive a signal from the booster. Therefore I 
asked Mr. Crabtree that question, If he had been able to receive KXLY 
direct from Spokane. He said he could. I noted that his antenna was point¬ 
ed at that time toward the booster. So I asked him If he received a ghost 
or an Image or double second Image, double Image, picture when the anten¬ 
na was pointed toward Spokane, and he replied that he had noticed that. 

Q. So It's your testimony that Mr. Crabtree Indicated to you that 
even prior to the time that you raised the question with him he had noticed 
ghost signals? A. He led me to believe that he haid already noticed that 
ghost signal. 

4c ♦ 4c 4c ♦ 4c # 

217 Q. What was the position of the— A. (Interrupting) It Is first 
necessary to reorient the antenna, because, as I staled, the antenna at the 
time was pointed toward the booster, so he said, I asked him If he could 
turn the antenna and he said he would. So he turned the antenna toward 
Spokane. However, he said that his strongest signal from Spokane came 
when the antenna was pointed toward, he called It a camel's hump. It was 

a slight depression between two peaks in the hills to the northeast, approx¬ 
imately 50 degrees asimuth true, so he turned his antenna In that direction 
and when the antenna was In that direction we could receive, notice on his 
screen, a double-image picture. 

Q. In other words, you are testifying that when Mr. Crabtree turned 
his antenna to the place where he said was the best place for reception direct 
from Spokane, you observed a ghost Image? A. I did. 

4c 4c 4c 4c 4c 4c 4c 


220 Q. RecoUectlng Mr. Dletsch's testimony as to his testimony as to 
the asimuth angle of the signal coming in from Spokane and remembering 
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the angle into this cone from the booster station, is there an area at the 
side or edge of the cone where this type of ghosting such as you 
have described with respect to Crabtree can as a theoretical matter be 
e^qpected to occur ? A. Yes. That area would be on the west or north¬ 
west edge of the cone for the reason that in that location, that area, the 
signal from the booster and the signal from Spokane might both be re¬ 
ceived by the same antenna, the signal from the booster being strong and 
the signal from Spokane being received because of its favorable location 
and the direction of the receiving antenna. 

Q. Am I correct in believing that if the angle between the recep¬ 
tion from the booster and the angle between, from, on direct reception 
from KXLY, was sufficiently large, a properly oriented and properly in¬ 
stalled yagi antenna would be su^iciently directive so it could distin¬ 
guish out be tween these two signals and probably eliminate obvious ghost¬ 
ing? A. Yes, a yagi antenna has a discriminating or a directional char¬ 
acteristic. It has a B. B. gain of approximately 12 to one or, in other 
words, it would have four times the sensitivity in one direction that it 
would in any other direction, that is, in one cone of direction. * ^ * 

; ♦ ♦ ♦ ♦ # 4c 4e 

223 Q. Can you in words e:q)lain where the town of Brewster is in re¬ 

lation to the town of Bridgeport, maybe by describing it on the Colum¬ 
bia River ? A. They are both on the Columbia River and Brewster is 
approximately 10 miles from Bridgeport, down the river or to the 
northwest. 

Q. Is the river straight between these two places ? A. No, it is 
not. From Bridgeport it is running northwest and then it turns north, 
a little bit northeast, and then northwest and then west, so the general 
direction is northwest. 

Q. You stated that you went—I am sorry, you had better start 
over again. I lost you. A. We drove north of Brewster on this vdiat 
we will call the north highway that goes back to Bridgeport, and we put 
the television receiver in operation and put the antenna, which is a 
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I 

5-element yagi mounted on a 10-foot mast, above the| car. 

224 Q. What type of television receiver is this ? This is an Em¬ 
erson portable 14-inch receiver. When we had proceeded from that 
point, which is just north of Brewster, approximate!^ three miles to a 

I 

location that is best described as a sign that is posteji at the place, it*s 
called, ’’Old Fort Okanogan Lookout”, and right near] there, I observed 
a double image— I 

Q. (Interrupting) Excuse me, Mr. Arlowe. ^fore you get to 

i 

there, what did you observe prior to the time you goi there ? A. We ob¬ 
served a television signal on Channel 4, with the directional antenna point¬ 
ed toward a high rocky hill just across the river froi|ai Brewster. 

Mr. Livingston: I would like to object to that ijine of questioning un- 

I 

less it can be shown that it directly affects the Bridgeport amplifying trans 
mitter. 

I 

The Presiding Officer: This testimony will bej considered only in- 

I 

sofar as it relates to the Bridgeport operation ^^ch| is the matter under 

i 

inquiry here, and this witness is now asked, as I imderstand it, to de¬ 
scribe how conditions were just before he came into the Bridgeport area, 
for purposes of contrast, as I imderstand it, and the objection is over¬ 
ruled. 

Mr. Solomon: We are not trying to try any case involving Brewster 
at this time. 

The Presiding Officer: Nor am I. 

225 Mr. Solomon: I think the purpose of this Hne of questioning will 
develop— A. (Continuing) —anyway, the antenna at that point was, at 
that first, during the first observations, was pointed toward the high 
rocky hill just south of Brewster. 

BY MR. SOLOMON: 

Q. But not pointed toward Spokane ? A. No, definitely not pointed 
toward Spokane. 

Q. And this is a yagi antenna, which was of a directional t 3 ^ ? 

A. That is correct. 
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Q. Did you say definitely that any signal would be received at that 
point in view of its direction was coming on from other than Spokane di¬ 
rectly ? A. I believe the only signal that can be received an 3 rwhere along 
the lower elevation of the river are the signals from the boosters. 

Q. Anyway, you got a signal from what appeared to be a source 
on a cliff over the city or town of Brewster ? A. That is correct. And 
at this second point, where I noticed a double-image picture, which is 
the site of the old Fort Okanogan Lookout, the antenna, this directional 
antenna that I was using, was pointed slightly to the east of the location 
where it first indicated that there was a booster in operation. At that, 
in that direction, it received a very noticeable double image. 

226 Q. By reorienting the antenna, could you determine where the sec¬ 
ond image was coming from, the first one being the one you have testified 
was on a bluff overlooking Brewster ? A. Yes, in reorienting the antenna 
to determine the source of this second signal, the antenna pointed toward 
another high, rocky hill, which is just south of Bridgeport Bar, or just 
above Bridgeport Bar, I should say, really to the southwest. 

Q. This second point was not the location of the Bridgeport booster 
which is the A. (Interrupting) No, this— 

Q. (Interrupting and continuing) — which is the subject of this 
case ? A. No, the second location is not the location of the Bridgeport 
booster. 

Q. So this particular double image to which you are testifying, to 
the best of your knowledge, is not being created in any respect by the 
Bridgeport booster ? A. That is correct. Then we proceeded further 
toward Bridgeport, and at one point we noticed three images, and I 
attribute this to the reception of three different boosters, located along 
the southwest side of the river. 

Q. At this point where you noticed three different images, could 

227 you determine by orienting the antenna whether or where the third 
or newest image was coming from ? Was it coming from Spokane ? 

A. No, it was not coming from Spokane. It appeared from the direction 
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of the receiving antenna to be coming from a point slightly further south- 

I 

east than the location of the second booster. I 

I 

Q. At that time could you tell exactly where it jvas ? A. Not 
exactly, no. We could only indicate by an approximat|e direction. 

I 

Q. You proceeded further, what happened ? Ai When we pro- 

I 

ceeded further toward Bridgeport the images settled down until there 
were only two and in this case the antenna pointed tovjard a location which 
is between the Bridgeport booster and what I take to another booster 

I 

on a high, rocky hill above Bridgeport Bar. j 

Q. Now, by reorienting the antenna, could you| determine whether 

I 

one of these two pictures was coming from the site oi the Bridgeport boost¬ 
er? A. Yes. I 

Q. Could you see the site of the Bridgeport booster from the car 
at that time? A. Yes, we were coming into sight of the Bridgeport 
booster. We were at that time about four miles from the north end of 
the bridge in Bridgeport and the antenna had a definite direction toward 
the Bridgeport booster for one signal and toward the high, rocky 
cliff over the Bridgeport Bar, for the other signal, and when the antenna 
was oriented between these two locations it gave the maximum double im¬ 
age effect. 

Q. Maximum double image effect ? A. Yes. 

Q. How bad was the maximum double image effect? A. When the 
two images were approximately of the same density. 

The Presiding Officer: The hour of 6 o* clock has arrived. 
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BY MR. SOLOMON: 

240 Q. Repeating my question, is the map you used to measure 

i 

these distances the A. A. A., Official Road Map for Oregon and 
Washington, copyrighted 1954 by the A. A. A., Washington, D. C. ? 
A. It is. 

Q. Now, on the basis of those calculations what did you calcu¬ 
late the airline distance between Grand Coulee, Washington, where 
Channel 37 is assigned, and Bridgeport, Washington? A. Thirty- 
two miles airline. 

Q. What did you calculate the distance between Omak-Okano- 
gan, Washington, where Channel 35 is assigned as an educational sta¬ 
tion, and Bridgeport, Washington ? A. We took the distance from 
Omak, however, the distance is approximately the same from Okano¬ 
gan, and that is 29 miles. 

Q. Did you calculate any other airline distances ? 

A. Yes. 

Q. Can you state what distances you calculated ? 

A. These are all distances given from the locations named to 
^ Bridgeport. 

Q. Right. 

A. KXLY-TV, 116 miles. 
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Q. When you say KXLY-TV— A. (Interruptijig) We mean the 

location of the transmitter on top of the mountain. | 

i 

Q. What mountain? A. Mount Spokane, whlcl^' Is 18 miles airline 
241 northeast of Spokane. | 

Q. As shown on this map? A. It Is. | 

Q. All right. A. KHQ-TV 110 mUes, Ephrak 48 mUes, Moses 
Lake 65 miles, Wenatchee 51 miles, Manson 26 mlleis. 

^ # # I 4c 3(c 

257 BY MR. SOLOMON: i 


Q. Do you know whether there Is any taxicab radio service In the 
City of Wenatchee? A. Yes, there is. 

Q. Do you know what frequency any of those s 

I 

A. All the taxis operate on 152 plus fractions. Indicating four channels and 

j 

157 plus fractions of a m^acycle, indicating four mpre channels for the 

i 

mobile units. j 

Q. From your e3q>erlence, do you know the normal power output 
of such taxicab radio stations? A. Taxis, as a general thing, operate 
on approximately a hundred watts, 100 to 150 watts input for the base 
station, which Is approximately 75 watts output, for the base station. 

Q. Would you say that a taxicab radio station operating in the City 
of Wenatchee, Washington, and operating at approximately 57 watts out¬ 
put power on the frequencies to which you have referred, could be heard 
258 either In the State of Idaho or the State of Oregon or In British Co¬ 

lumbia? A. It Is highly Improbable that this base station of the taxi 
company here would be heard outside of the State of Washington. 

4c # 4c 4e 4c « # 


ktlons operate on? 




260 Q. To the best of your knowledge, are there other services which 
are operating on a licensed basis within the frequency range that we have 
discussed, that Is, the range between the lowest VHF channel and the 
highest UHF channel, whose propogatlon characteristics would be sim¬ 
ilarly restricted? A. Yes, there are. There are stations for the aero- 
nautical services from 108 megacycles on up to 152, with one band out of there 
for the amateurs. There are also frequencies available in the 460 to 470 
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megacycle range. 

Q. Available for what? A. For—in that band, 450 to 470 is avail¬ 
able for operational fixed, for base and mobile, for industrial, public safety 
and land transportation services. 

Q. We are not getting into details, Mr. Arlowe. Do you know whe¬ 
ther there are tjrpes of stations in those services whose operations and fre¬ 
quencies to which you have referred, in your opinion, would not likely radi¬ 
ate a measurable signal over 50 miles from the transmitting spot? A. In 
order to receive one of those frequencies that far it would have to be lo¬ 
cated in a favorable spot, high altitude, and the receiving location would 
also be in a clear location so that actually the path would be almost a line- 
of-right path. For instance, the microwave circuits are similarly located, 
from the top of one hill to the top of another hill maybe 30 or 40 miles away. 

261 Q. In other words, at these frequencies it is possible to get greater 
distances by having your sending and receiving transmitters both located 
at high peaks? A. I should say it is possible to get a usable signal. It 
is no more possible, but at least it*s possible as long as the path is line 
of sight. The higher the frequency the more it must be line of sight. Our 
comparison with the base station of the taxi service located on the river down 
here, comparing that with two microwave stations located on hilltops is not 

a fair comparison. The base station of the taxi is located to serve locally 
and is not intended to reach a great distance. However, if it was located 
on a mountain peak and the receiver was located on another mountain peak it 
would probably travel as far or a little bit further than the microwave. 

Q. I am not asking you, Mr. Arlowe, whether a taxicab service is 
intended to serve far distances or not, but I am asking you do you have any 
knowledge of authorized services of the Commission in this frequency range 
whose actual area of measurable signals, pursuant to their licensed opera¬ 
tions, are insufficient to be heard at distances beyond 50 miles? A. Yes, 

I have knowledge of those stations. 

Q. You say that that is a very rare thing or would you say that there 
are a lot of such stations? A. I know of at least two stations in the State 

262 of Washington that are licensed on those frequencies for point-to- 
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point operation. As far as I know they do not transmit, depend on trans¬ 
mitting, more than 30 to 40 miles before they relay the signal again. 

Q. How many taxicab radio stations are there In the State of Wash¬ 
ington, two? A. On that frequency, I know of one taxicab station on that 
frequency. 

Q. Do you mean to say In the entire State of Washington there Is 
only one taxicab station? A. No; on that frequency, 450 to 460 megacycle 
values. 

Q.. What about the frequency you were testifying about— A. (In¬ 
terrupting) There are many taxicab stations on those frequencies. 

Q. Are all those taxicab stations located on high hills? A. No; 
they are usually located In the town they serve. 

Q. Is It possible that a few or a substantial number—how many of 
them would you say radiated 50 miles as a practical matter? A. As 
a practical matter very few of the taxi base stations radiate 50 miles for 
a usable base signal. 

Q. Is that true of other services such as the police? A. Yes, 
that Is also true of the police operating in that band. 

263 Q. Mr. Arlowe, are you familiar with the Commission's allocation 
plan for television stations? A. Yes. 

Q. To the best of your knowledge, since the ending of the freeze 
In 1953 when the present basic plan was adopted, have there been any 
modifications of that plan to change channels around or to put stations In 
areas which they otherwise had not been placed In? |a. Yes, there have 
been many changes. 

I 

Q. Could the existence of a booster station operating in the manner 
that the Bridgeport booster station has been testified |to operate In any way 
Inhibit the Commission's action In reassigning statlo^ or frequencies or 
channels In the manner that you have described It had, already done In other 
locations? A. Yes. j 

Q. How? A. By cutting — by being a potentljal source of Interfer- 

I 

ence to a reallocation of the locations which might be {licensed to operate 

I 

on the same frequency. I 
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Q. Can you explain that a little bit more ? A. Well, for example, 
if Channel 5 station were authorized to operate closer to Bridgeport, actually 
furnish a service to Bridgeport, then the operation of a booster there would 
be apt to cause interference. 

4c * * 4c 

269 CROSS-EXAMINATION 

BY MR. LIVINGSTON: 

Q. You testified as to the airline miles between Omak and Ephrata 
and Wenatchee v^ich are potential sites for licensed television transmitting 
stations and in your opinion can any direct reception be received in Bridge¬ 
port from these stations, assuming they were in operation? A. Well, let’s 
see. On Wenatchee we have Channel 55. I don’t think that a station located 
in the favorable location of Wenatchee or above Wenatchee in altitude would 
be heard in Bridgeport without having some kind of a deflector or booster sta¬ 
tion to put it down into the valley after it is received on the hill near Bridge¬ 
port. 

Q. Would the same apply to Grand Coulee, the possible Grand 
Coulee station ? A. I think that there likewise the signal would be heard on 
an elevation above Bridgeport. 

Q. And Omak, would the same conditions hold true there ? A. 
Omak is 29 miles. I think a signal from Omak, from a favorable location, 
could be heard, could be picked up at a usable strength in a favorable loca¬ 
tion above Bridgeport. 

Q. But not within the city limits ? A. It could probably not be 

reflected. 

Q. At ordinary antenna heights now employed for reception within 
a Class B coverage area ? A. There is a possibility that—this is not a con- 

270 tour map here, but if a station could be located near Omak it would 
have line-of-sight reception in Bridgeport—then there is a possibility. 

Q. I agree with that, if it could be located so that it would give 
line of sight, but would it be possible to locate an antenna so that there is 
line of sight within the residential area of Bridgeport? A. I wouldn’t 
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know without a study of a contour map. 

Q. Are the surrounding hills on the northern e^e of Bridgeport, 
which is between, which are between Bridgeport and Omak, approximately 
1800 to 2000 or possibly 2500 feet higher than Bridge^rt? A. Well, 
you must remember that in this instance the river runs north and north¬ 
east and northwest from Bridgeport. Therefore, you have the advantage 
of a low-angle approach in Bridgeport. 

i 

Q. What direction from Bridgeport is Omak? | A. Approximately 


north. I 

Q. But the river before it turns north passes alround quite a con- 

I 

siderable curve, is that right ? A. There is a curvfe there, but there 

i 

is not any very high ground next to the river on that ^ide. I see here a 
bench— | 

Q. (Interrupting) Pardon? A. I see here a t^nch mark, that is 

1 

all I can go by on this map, 843, that is some little distance fromthe river. 
Q. That is within an eighth of a mile fromthe pver according to 

I 

the section mark, and, but the hills that lie between Bridgeport and Omak, 
direct line of sight? A. There are probably some hills there, yes, but 
where it would be high enough to preclude reception from any favorable 
location near Omak, I wouldn*t be able to say without a detailed study of 
the contour map. I might add likewise that right straight to the west, 
southwest, at Manson there— 

Mr. Livingston: I wish the witness would confine his statements to 
the question, please. 

The Presiding Officer: Your first admonition is proper, Mr. Living¬ 
ston, however, when you start to debate with the witness it’s not proper. 
You may ask questions and the witness will give you responsive answers. 
Mr. Livingston: Thank you. 

The Presiding Officer: Had you completed your answer to the ques¬ 
tion \^ich as I understood it related to the Omak possibility ? 

The Witness: Yes, that is complete. 
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BY MR. LIVINGSTON: 

Q. Are there any other potential stations with channels now assigned 
in the adjacent area that you think a possible direct signal could be obtained 
within the valley floor at Bridgeport there, on the valley floor ? 

272 The Presiding Officer: In phrasing your questions will you speak up 
and keep your voice up, Mr. Livingston ? 

Mr. Livingston: I will try. 

A. Well, I see here Grand Coulee, 32 miles— 

BY MR. LIVINGSTON: 

Q. (Interrupting) We covered Grand Coulee and Wenatchee and 
Omak. Now, any other stations ? A. I see here Manson, 26 miles air¬ 
line. There is a possibility of locating a station at sufficiently high alti¬ 
tude so that a signal might be received in Bridgeport. 

Q. Have you made any investigations to determine— A. (Inter¬ 
rupting) Although— 

Q. (Continuing) — to determine — 

The Presiding Officer (interrupting): The witness hadn’t completed. 

Mr. Livingston: T m sorry. 

A. (Continuing) — although, in this instance I notice that Manson 
is to the southwest which would mean that the hills right close to Bridge¬ 
port might act as a shield to the southwest. 

BY MR. LIVINGSTON: 

Q. Would you state they probably would act as a shield ? A. I 
would state, yes, they would probably act as a shield. 

Q. So that no direct reception could be received on the valley floor 
in Bridgeport from Manson? A. That is correct. 

273 Q. Complete your question, then, as to any other stations within the 
area which holds a potential reception value to the City of Bridgeport. 

A. Ei^ata is 48 miles airline. There is a possibility there of having 
a sufficient signal strength in the flat above Bridgeport so that a usable 
signal could be received. 

Q. This signal would be available only in the flat above Bridgeport 
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and would require some sort of redirecting device in drder to obtain the 

I 

signals in Bridgeport? A. Yes, that is probable. I 

Q. Then, this same general opinion applies to ^ stations and po¬ 
tential operating stations, doesn't it, in the area? j 

I 

Mr. Solomon: Mr. Examiner, I think his testin^Ony speaks for itself, 

i 

but I think he said slightly different with respect to Oi^oak than with respect 
to the others. 

I 

The Witness: I stated with respect to Omak it (jould be, the situation 
looks favorable to locating a station so that it could b^ received directly 
in Bridgeport from Omak. | 


BY MR. LIVINGSTON: ! 

I 

Q. You stated that you were not directly familiar with the hills di¬ 
rectly between Bridgeport and Omak, so how could you state this conclusion 
A. I still state that it's a possibility depending on wl^t the terrain is in- 

I 

between. I 


Q. Is it a probability? A. I wouldn't answer that until I could see 

274 I 

a map. ! 

4c 4c 4c 

339 RECROSS-EXAMINATION 

4c 4c 4c 4c 4c 4c 4c 


342 The Presiding Officer: What theory of explanation do you have as 

to that ? 

The Witness: I haven't any theory except that possibly he [Crabtree] 
is receiving a signal that is reflected by one of those hills that he pointed 
it to. 

The Presiding Officer: Then, that would not have been a true direct 
reception, would it ? 

The Witness: That is correct. 

The Presiding Officer: And you don't know vdiether he could get at 
all a direct unreflected reception from Spokane in that location, is that 
correct ? 

The Witness: I didn't question him further if he also got it when it 
was turned to 93 degrees, so I couldn't be sure on tiiat point. 
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No. 13,204 I 

APPELLANT’S STATEMENT OF QUESTIONsj PRESENTED 

I 

I 

The parties have stipulated to the following statement of the ques¬ 
tions presented: | 

Appellant operates an unlicensed television '^bdoster^* station on a 

j 

hill overlooking Bridgeport, Washington, which station receives signals 
from two licensed television stations in Spokane, Wajshington, amplifies 
the signals and retransmits them into the town of Bridgeport. Due to 

I 

geographical conditions, no usable television signal is directly received 
in Bridgeport. Appellant* s booster station provides ia minimum signal 
of 15 microvolts per meter over a cone-shaped are^' approximately 8 to 
10 miles in depth and 5 miles in width at its widest ik)int. No measurable 

i 

signal from the booster station can be detected outside the state of Wash¬ 
ington, and no substantial interference to direct reception of authorized 
radio communications exists. The Federal Communications Commission, 
after conducting a hearing, issued an order pursuant to Section 312 of the 
Act, requiring appellant to cease and desist from any further unlicensed 
operation of its booster station. The questions presented for determina¬ 
tion by this Court are: 

a. Whether the Commission correctly determined that imder Sec¬ 
tion 301 of the Communications Act the booster station operated by appel¬ 
lant can be operated only pursuant to a license issued by the Commission 
in conformity with the provisions of the Communications Act. 

b. Whether the Commission correctly held tliat if a license is re¬ 
quired for appellants booster station it cannot determine as a matter of 
discretion that no cease and desist order should issue or that the booster 
may continue in operation without a license because, as a matter of policy, 
such operation might otherwise be in the public interest. 


(ii) 

INDEX 

JURISDICTIONAL STATEMENT ’. 

STATEMENT OF THE CASE. 

STATUTES INVOLVED. 

STATEMENT OF POINTS. 

SUMMARY OF ARGUMENT. 

ARGUMENT . 

POINT I — The Commission erred in holding that appellant's booster 
station was required to be licensed under Section 301 of the Com¬ 
munications Act. 

A. Appellant's booster operation did not cause interference 
wi^ the reception of radio signals or communications from 
beyond the borden of the state within the meaning of Sec¬ 
tion 301(d) of the Act. 

1. hiterference. 

2. Radio signals from places beyond die state 

The effects of the use of appellant's booster operation did 
not extend beyond the hordes of the state within the mean¬ 
ing of Section 301(d) of die Act . • . 

POINT n — The Commission erred in holding that it was mandatorily 
required under the Act to issue a cease and desist order against the 
continued imlicensed operation of appellant's booster stadon, and 
had no discredon to consider whedier the public interest would be 
served thereby . 

APPENDIX — Statutes involved. 
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UNITED STATES COURT OF APPEALS 
For the District Of Columbia Circuit 


No. 13,204 


C. J. COMMUNITY SERVICES, INt., 
Bridgeport, Washington, | 

Appellant, 

V. I 

1 

FEDERAL COMMUNICATIONS COMM]|SSION, 

I 

Appellee. 


APPEAL FROM CEASE AND DESIST ORDER O^ THE 
FEDERAL COMMUNICATIONS COMMISSION 

I 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

I 

This appeal is taken from the Decision and Order of the Federal 
Communications Commission dated February 23, 1956, publicly released 
February 24, 1956 (Tr. 676-690) directing that, effective March 5, 1956, 
the appellant cease and desist from operating television broadcast stations. 
This appeal was filed on March 5, 1956. 

Jurisdiction of this Court rests upon the provisions of Section 402 (b) 
et seq. of the Communications Act of 1934, Act of June 19, 1934, c. 652, 
48 Stat. 1093, as amended, particularly by Act of July 16, 1952, c. 879, 
Sec. 14, 66 Stat. 718, U.S.C., Tit. 47, Sec. 402 (b) et seq. 
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STATEMENT OF THE CASE 

The town of Bridgeport, Washington, is a community of approximate¬ 
ly 800 inhabitants located in the north central part of the State of Washing¬ 
ton about 90 miles south of the Canadian border and at a greater distance 
from the other borders of the state. The town is located on the banks of 
the Columbia River which here cuts a winding valley or gorge through a 
rugged plateau terrain. Not far to the west of the town the plateau ends 
in the Cascade Mountains, an extensive mountain range which runs gen¬ 
erally north and south. The plateau extends eastward to and beyond the 
city of Spokane, Washington, a distance of approximately 110 airline miles. 
The hills of the plateau surrounding Bridgeport rise generally 1,000 feet 
above the floor of the valley in which the town is built (Finding 3, Tr. 
677-678; see Ex. 11, Tr. 415). 

There are located at Spokane two licensed television broadcast sta¬ 
tions, Station KXLY-TV, operated on Channel 4, which is affiliated with 
the Columbia Broadcasting System and the Dumont Television networks, 
and Station KHQ-TV, operated on Channel 6, which is affiliated with the 
National Broadcasting Company and the American Broadcasting Company 
television networks (Finding 13, Tr. 682-683). 

The Channel 4 and Channel 6 Spokane television signals blanket the 
plateau above Bridgeport. Because of their line of sight characteristics, 
however, these signals do not reach down into the Bridgeport valley. 
Television-wise, Bridgeport is in a shadow cast by the rim of hills to 
the east. As the Commission found, *^o usable or measurable direct 
television broadcast signal is present in Bridgepoif (Finding 3, Tr. 

678). 

Understandably, the people of Bridgeport desire to have the televi¬ 
sion reception which is available to the other residents of the State of 
Washington who are more fortunately situated geograj^cally. In January, 


1954, Mr. James E. Livingston, a resident of Bridgeport and now presi¬ 
dent of appellant, acting for a group of interested individuals having their 
homes in Bridgeport, directed an inquiry to the Commission's field office 
in Seattle concerning the licensing of a television booster installation for 
use at Bridgeport. He was advised by the Commission that a co-channel 
amplifier or booster station as contemplated, and as subsequently In¬ 
stalled and operated, could not be licensed under the Commission's exist¬ 
ing Rules and Regulations. (Finding 4, Tr. 678). 

"" I 

Early In 1954, a Mr. Powell, a resident of Bridgeport, Installed a 
battery-powered booster station for receiving and directing amplified 
Channel 4 television signals Into Bridgeport. A permanent Installation 
with commercial electrical power was constructed In the summer of 

j 

1954. Mr. Powell was notified by the Commission that the operation was 
deemed to be unlawful. The appellant corporation was then organized on 
a nonprofit basis by the residents of Bridgeport to take over the operation 
of the facility. The membership In the corporation ^B^as extended '*to all 
residents In the Bridgeport area, depending upon 'whether they are able 
or not to obtain TV reception by the amplifying transmitter operated by 
this corporation.After the appellant corporation was organized It 
Installed a second booster facility similar to the original Channel 4 boost¬ 
er, to receive, amplify and redirect the Channel 6 signals into the Bridge¬ 
port valley. The total cost of the two facilities was about $1,500. The 
corporation pays the local Public Utility District $3.00 a month for power. 
The annual membership fee In the community corporation Is $5.00. Ad¬ 
ditional funds necessary for construction and maintenance of Its facilities 
were raised by public subscription. (Findings 4 & 5, Tr. 678-9) 

The booster station Is located on a hill about 4 miles north and 
west of Bridgeport at a point about 1400 feet above the valley floor. 

Briefly, the facility consists of two receiving antennas, one to pick iq> 
the Channel 4 and one to pick up the Channel 6 signal, amplifiers for both 
signals, and cables connecting the two receivers to two directlonallzed 
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transmitting antennas located about 100 feet apart a short distance below 
the receivers. These transmitting antennas direct the signals into the 
valley where Bridgeport is located over a cone-shaped area such that the 
maximum outward extent of the barest minimum usable signal (15 uv/m 
intensity) is eight to ten miles from the apparatus and about five miles 
wide at its widest point. The output power of the booster is less than one 
watt. (Findings 8-10, Tr. 680-1) 

The booster facility operated by appellant provides satisfactory 
television reception to the people of Bridgeport (Finding 3, Tr. 678) 
and the first reception they have had since the advent of telecasting. 

The Commission consistently has taken the position that the Bridge¬ 
port booster facility is one required to be licensed under Section 301 (d) 
of the Communications Act of 1934 (Findings 1, 4, Tr. 676-7, 678). How¬ 
ever, the Commission has never had and does not now have any rules and 
standards providing for the licensed operation of such an installation. 
Moreover, the Commission has no rules and standards relating to any 
system, apparatus or facility by which the people of Bridgeport practicably 
can solve their problem of how to reach up into the sky 1,000 feet over 
their heads and bring down the Spokane television signals for their enjoy¬ 
ment. 

Under date of November 3, 1954, a letter was written by the Com¬ 
mission to appellant amounting, in effect, to a further notice of the 
alleged ill^ality of their unlicensed operation (Finding 4, Tr. 675). 
Operation of the booster continued thereafter. 

The proceeding before the Commission which culminated in the 
issuance of the cease and desist order appealed from here was commenced 
by Commission order dated March 30, 1955, directing petitioner to show 
cause why a cease and desist order should not be issued against continued 
unlicensed operation of the booster facility. Pursuant to said order a 
hearing was held before a Hearing Examiner at Wenatchee, Washington, 
on May 16 and 17, 1955. At this hearing appellant was represented by 
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Its president but was not represented by counsel. (T^. 676-7) 

The Initial Decision of Hearing Examiner, dated October 18, 1955, 

concluded that no cease and desist order should be b^sued (Tr. 467-482). 

i 

The Examiner found — and these findings subsequentjly were concurred 

I 

in by the Commission — thatthe booster operation ca|ised no interference 
to direct television reception in Bridgeport because none was there pos¬ 
sible (Finding 6, Tr. 470); that the booster operatioi| caused no electrical 
interference with any other existing radio or televisijon service (Finding 6, 
Tr. 470); that the Commission’s engineers developeci a ’’ghost” image on 

the television screen in the home of one Crabtree by! experimentally rotat- 

i 

ing his roof-top antenna (Finding 6, Tr. 470); that tl^e Commission’s 
engineers stated there would exist fringe areas wheije antenna adjustment 
could not tune out co-channel interference but thit it was not shown 
that usable direct signals exist in such areas (Finding 6, Tr. 470); and 

i 

that no detectable signal from the apparatus extends beyond the borders 
of the state (Finding 13, Tr. 474). j 

I 

The Examiner noted the difficult legal questioi^ as to whether in 

these circumstances the booster facility is subject tb the licensing author- 

i 

ity of the Commission (Conclusions 14, 15, Tr. 475^7). He did not, how¬ 
ever, decide this issue. He noted that the Commiss^ion has complete dis¬ 
cretion in the exercise of its cease and desist powers (Conclusion 16, 

Tr. 478); that the booster station provides a first television service to 
the community (Conclusion 17, Tr. 479); that a mandate of the Act was to 
serve the public interest and convenience (Conclusion 18, Tr. 479); that 
the booster operation is not in derogation of the Commission’s power and 
duty to maintain control of the channels of interstate radio communication 
(Conclusion 19, Tr. 480); and he concluded that the degree of ’’interference” 
did not justify the exercise of the Commission's pov^er to issue a cease 
and desist order. 

Exceptions to the Initial Decision and a brief in support thereof 
were filed by the Commission Counsel, appellant filed a reply thereto. 
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and oral argument before the Commission en banc was heard on December 
19, 1955 (Tr. 677). Appellant was represented at this oral argument by 
one not an attorney. 

By Decision dated February 23, 1956, the Commission ordered 
appellant, effective March 5, 1956, to cease and desist from the opera¬ 
tion of the booster station. The Commission held that the booster station 
operated by appellant was subject to the licensing requirements of Section 
301 of the Act because it caused ^’interference” within the meaning of 
Section 301(d) (Conclusions 6, 7, Tr. 686-7) and because, even if it did 
not cause "interference," it had adverse "effects" upon the Commission’s 
power to maintain control over all the channels of interstate radio trans¬ 
mission (Conclusions 8-11, Tr.; 687-9). The Commission further held 
that since the booster operation was subject to the licensing requirement 
of Section 301, the Commission was obligated to issue a cease and desist 
order against continued operation and possessed no discretion to decline 
to do so because of the public interest which might be served by its con¬ 
tinued operation (Conclusions 1-3, Tr. 684-5). 

It is from this decision and cease and desist order that the instant 
appeal is taken. 


STATUTES INVOLVED 

The provisions of Sections 301 and 312(b), (c) and (d) of the Com¬ 
munications Act of 1934, as amended, U.S. C., Tit. 47, sections 301 and 
312(b), (c) and (d), are set out in the Appendix. 


STATEMENT OF POINTS 

POINT I — The Commission erred in holding that! 
appellant's booster station was required to be ' 
licensed under Section 301 of the Communica¬ 


tions Act 


Page 


A. APPELLANT’S BOOSTER OPERATION DID NOT 
CAUSE INTERFERENCE WITH THE RECEPTION 
OF RADIO SIGNALS OR COMMUNICATIONS 

FROM BEYOND THE BORDERS OF THE STATE 
WITHIN THE MEANING OF SECTION 301(d) 


OF THE ACT 


THE EFFECTS OF THE USE OF APPELLANT’S 
BOOSTER OPERATION DID NOT EXTEND BE¬ 
YOND THE BORDERS OF THE STATE WITHIN 
THE MEANING OF SECTION 301(d) OF THE 


ACT 


POINT n — The Commission erred in holding that 
it was mandatorily required under the Act to 
issue a cease and desist order against the con¬ 
tinued unlicensed operation of appellant*s booster 
station, and had no discretion to consider whether 
the public interest would be served thereby . . . 
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SUMMARY OF ARGUMENT 

The first question presented for decision is whether the Commission 
correctly determined that appellant’s booster station is of a character re¬ 
quired to be licensed under the terms of clause (d) of Section 301 of the 
Communications Act. Clause (d) is the clause which applies to intrastate 
operations of radio transmitting apparatus. Clause (a) applies to appara¬ 
tus which transmit within a Territory; clause (b), to those which transmit 
from one state to another; clause (c), from within the United States to any 
foreign country or to any vessel; clause (e), upon any vessel or aircraft; 
and clause (f), upon any other mobile station. 

Clause (d) itself consists of two subclauses. The first requires a 
license for the use or operation of a radio transmitting apparatus ’’when 
the effects of such use or operation extends beyond the borders of said 
State. ” The second requires a license when ’’interference is caused” by 
such use or operation ’’with the reception” of radio signals which come 
from places beyond the borders of the state. The Commission found a 
violation of both subclauses, and the appellant urges that the Commission 
erred on both counts. 

There is no essential dispute as to the facts of the case. The dis¬ 
pute arises in the application of the language of the statute to these facts. 

The Commission based its conclusion that appellant’s booster 
’’caused interference” on two situations testified to by the Commission’s 
engineers who were its witnesses at the trial. The first involved the 
testimony relating to Mr. Crabtree, who lived out away from the town 
of Bridgeport on the hillside below the booster facility. The engineers 
stopped at his house and asked permission to conduct an e^eriment with 
his receiving antenna. They rotated it away from the booster station, 
towards which it was oriented, and discovered that it could receive a 
usable signal when pointed towards a mountain peak some 50 miles away. 
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I 

which apparently reflected the Spokane signal. The Engineers also dis¬ 
covered that if the antenna was rotated to some point'between the booster 
and the mountain peak, a double image, or ^’ghost’’ ujnage, appeared on 
Mr. Crabtree’s television screen. This displaced image did not appear 
when the antenna was oriented either towards the booster or the mountain 

I 

peak. Mr. Crabtree’s house burned down prior to the hearing and was 
not rebuilt. 

i 

i 

The second situation relied upon by the Commi[ssion was the testi- 

I 

mony of the engineers that there would always exist ^s a theoretical 

I 

matter a **fringe area” in which even the highly directional television 

antennas could not separate a signal from a booster Station and a signal 

i 

from the originating station, because the angle between the two received 
signals would be too small. However, appellant does not believe this 
testimony has any relevance to the Bridgeport booster because, wherever 
this theoretical ’’fringe area” might be, it was not shown that in that area 
the Spokane sign^ co^ be^r^(^ and thus, there would be no problem. 

Appellant does not believe that this testimony constitutes a showing 
of ’’interference” as that word is used in clause (d). The use of the word 
’’interference” in other sections of the statute, the legislative history of 
the Radio Act of 1927, from which this language was derived, and the 
judicial construction of the language, all plainly show that the word was 
intended to describe some perceived and existing audible or visual con¬ 
fusion. 

A second defect in the Commission’s conclusion that ’’interference” 
was shown is that, by the plain language of the statute, this ’’interference” 
must be caused to the reception of radio transmitted s ignals coming from 
beyond the borders of the state. Here, the Spokane signals allegedly 
interfered with originated within the state. 


The Commission also concluded that appellant’s booster operation 
violated the first subclause in that it had ’’effects” extending beyond the 
borders of the state even though no signal from the apparatus could be 
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detected beyond the borders of the state. At the outset, appellant sub¬ 
mits that this is a contradiction in terms, because it is plain from the 
statutory context, the legislative history and the judicial treatment that 
the words, ^’effects of such use extend beyond the borders of the state, ’’ 
mean that some radio signal from the apparatus can be detected beyond 
the state boundaries. The Commission, however, contends that an 
^^pparatus has effects extending beyond the borders of the state if it 

I 

j hinders or inhibits or otherwise adversely affects the Commission’s 
I power to maintain control over all the channels of interstate radio trans- 
I mission and, more broadly still, that it has such effects if it is a part of 
I interstate commerce in radio communication. Appellant submits that 
these contentions ignore the itemization of clauses (a) through (f), engorge 
the entire Section 301 within one of its own minor phrases, rewrite the 
major features of the Act and lead to absurd results. 

The second question presented for decision is whether the Commis¬ 
sion correctly held that if a license is required for appellant’s booster . 
station, the Commission cannot, in the exercise of its e:q)erienced dis¬ 
cretion, determine that no cease, and desist order shoiild issue because 
continued operation might otherwise be in the public interest. Appellant 
submits that this holding gainsays the clear meaning and intent of 
Section 312 of the Act to endow the Commission with the discretion to 
bring its informed judgment to bear on the question whether, under the 
facts of the instant case, the public interest dictates that a cease and 
desist order should issue; disregards the congressional mandate to 
promote the larger and more effective use of radio in the public interest; 
and rests upon an administrative doctrine tailored to serve its own-and 
not the public-convenience, interest and necessity. 
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ARGUMENT 

i 

j 

As noted in the Statement, the Commission helcjl (1) that appellants 
booster station was subject to licensing under SectioA 301 of the Com¬ 
munication's Act, and (2) that the Commission had no discretion to avoid 
the mandate of this section by permitting the continued unlicensed opera¬ 
tion of appellant's booster even if the public interest, convenience or nec¬ 
essity would be served thereby. 

] 

i 

Appellant submits that the Commission's holdii^s on both points were 

1 

erroneous as a matter of law. j 

POINT I I 

i 

j 

The Commission Erred In Holding That Appellant's 
Booster Station Was Required To Be Licensed Under 
Section 301 of the Communications Act. | _ 

The Commission found that the appellant's booster station signal 
"does not detectably extend beyond the borders of th4 State of Washington" 
and that "the radiated power is so low that no hazarc^ of reflected sky- 
wave interference exist" (Finding 13, Tr. 683). It was testified at the 

I 

hearing that no complaints about interference or other adverse effects of 

I 

the Bridgeport booster station had been made at any time to the Commis- 
Sion or to its field offices. The Commission found that appellant's sig¬ 
nal "does not cause objectionable interference or any interference to direct 
television signal reception in Bridgeport because satisfactory direct re¬ 
ception is not there possible" (Finding 6, Tr. 679), and that the "Bridge¬ 
port booster operation does not cause electrical interference with any 

^ This reference to the testimony is found in the Hearing Examiner’s Finding 12 (Tr. 473). ft was omit¬ 
ted by the Commission on the grounds that it was irrelevant and immaterial. See foomote 4 (Tr. 682) 
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other existing radio or television broadcast service authorized under the 
Commission's Rules and Standards ..." (Finding 6, Tr. 679). 

Despite these findings, the Commission held that the appellant's 
booster operation was subject to the licensing requirements of Section 
301 of the Act. In so holding, it relied upon the following selection of 

j 

language from that section: 

"It is the purpose of this chapter, among other things, 
to maintain the control of the United States over all the 
channels of interstate and foreign radio transmission;. . . 

No person shall use or operate any apparatus for the trans¬ 
mission of energy or communications or signals by radio 
. . . (d) within any State when the effects of such use ex¬ 
tend beyond the borders of said State, or when interference 
is caused by such use or operation with the . . . reception 
of such energy, communications, or signals from .... 
places beyond the borders of said State . . . except under 
and in accordance with this chapter and with a license in 
that behalf granted under the provisions of this chapter." 

The Commission based its decision upon two groimds. The first 
was that, despite the findings quoted above, the testimony relating to the 
"ghost" image developed by the Commission's engineers on the television 
receiver of a Mr. Crabtree and the testimony of the engineers relating to 
the existence of a certain "fringe area" constituted a showing that the 
booster facility causes "interference" with the reception of radio signals 
from without the state within the meaning of the statutory language. The 
second basis for the decision was that, even if no interference was caused, 
the appellant's booster stations "have extremely vital and real 'effects,' 
within the meaning and intent of Section 301 (d), extending beyond the State 
of Washington even though no measurable signal from such stations may 
traverse the State's boundaries, " a conclusion reached by the interpretive 
process of reading the first part of clause (d) in the light of the first sen¬ 
tence of the section, which declares that the purpose of the Act is "to 
maintain the control of the United States over all the channels of inter¬ 
state and foreign radio transmission. " 
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Appellant submits that both of these holdings ar^ based upon a patent¬ 
ly erroneous construction of the statutory language. 


A. Appellant's booster operation did not cause interference 

I 

with the reception of radio signals or communications 
from beyond the borders of the state witl^ the meaning 
of Section 301 (d) of the Act . | 

To justify its conclusion that the appellant's booster operation caused 

^'interference" sufficient to bring appellant within the ^censing requirement 

! 

of 301 (d), it was necessary for the Commission to find two things: first, 

that "interference is caused with the reception of radib energy, signals or 

i 

communications" by appellant's booster; and second, ih3t the radio energy, 

signals or communications being interfered with come| "from places beyond 

the borders of said State." The Commission set out iijs reasoning with re- 

i 

spect to these two points in Conclusions 6 and 7 respecptively of its Decision 

i 

(Tr. 686-687). We shall now turn to a discussion of t^ese two conclusions 

in that order. • 

1 

I 

1. Interference | 

For convenient reference. Conclusion 6, relating to the nature of the 

alleged "interference" cause by appellant's booster, id here set out in full: 

I 

I 

"6. While as a matter of propagation theory some sig¬ 
nal from th e two booster transmitting antennas of a very 
minor intensity extends beyond the state and international 
borders of the State of Washington, such sign^ is not of a 
strength to be measurable. On the other han^, the signal 
from the boosters have caused "ghost" imagej interference 
to the direct reception of the Spokane station^, on the out¬ 
skirts of Bridgeport on the edge of the cone of the usable 
signal from the boosters described above. It has been pos¬ 
sible to eliminate this interference through reorientation 
of the antennas of the television receivers. Ijt was estab¬ 
lished that irrespective of the particular oriehtation of the 


a 


booster transmitter there would always exist I an area loca¬ 
ted on the side of the cone created by the booster signal 




farthest away from the originating station within which 
area "ghost” image interference would be received 
which could not be turned out by reorienting the tele¬ 
vision receiver antenna. This would be because the 
critical angle in such area between the signal from the 
booster and the signal direct from the station would be 
less than that within which even the highly directional 
receiving antennas would be able through orientation to 
distinguish between wanted and imwanted signals. " 

It appears that the first sentence of this Conclusion is irrelevant to 
die question of interference. 

The second and third sentences are based upon the testimony relat¬ 
ing to the engineers’ experiences at the home of Mr. Crabtree, while the 
fourth and last sentences are based upon the testimony relating to the 
e^tence of a "fringe area. " This testimony is summarized in Finding 
of Fact 6 (Tr. 679). Appellant submits that the findings on these two in¬ 
stances of alleged interference—and it is obvious that these are the only 
findings relied upon—do not support the conclusion that appellant’s booster 
operation causes "interference" within the meaning of Section 301 (d). 

Mr. Crabtree’s farm house was located on the hillside below the 
booster facility (Tr. 122-123). As indicated in footnote 3 of the Commis¬ 
sion’s decision (Tr. 679), the Commission’s engineers stopped at the 
house on their own initiative because they believed it to be in a location 
where both direct and booster station signals might be receivable. As 
shown by the finding, Mr. Crabtree could receive a "good signal" when 
his directional receiving antenna was pointed toward the booster facility; 
and he also could receive the Spokane Channel 4 signal when his antenna 
was oriented, not towards Spokane itself, but towards a mountain peak 
about 50 miles away and in a direction substantially different from either 
Spokane or the Bridgeport booster. This mountain peak apparently re¬ 
flected the Spokane signal towards Mr. Crabtree’s home. No attempt 
was made to determine if the Spokane signal could be received at this 
point from the direction of Spokane itself (Tr. 342). However, as recited 
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in the Finding 6, it did appear that when the Commission's engineers ex* 
perimentally rotated Crabtree's antenna to some poinl| in the middle of the 
angle formed by the line of direction towards the booster and the line of 
direction towards the mountain peak, they were able to produce a displaced 
or "ghost” image on Mr. Crabtree's television screen (Tr. 125*126). This 
displaced or "ghost" image was not present when the ^tenna was turned 
towards the booster or towards the distant mountain peak. 

I 

! 

It should also be noted that Mr. Crabtree's homb was destroyed by 
fire prior to the hearing and was not rebuilt (Tr. 140)^ There was no 
showing that there is any other residence located at a^y point—if any other 

i 

point exists—where both the mountain peak-reflected i^ignal and appellant's 
booster signal could be received. 

As pointed out in Conclusion 6, the alleged "fringe area" problem 
arises out of the fact that as a matter of radio theory khere can exist points 
where an angle between two television signals is so sniall or critical that 
even the highly directional receiving antennas could n|>t separate them and 
distinguish between the wanted and the imwanted theories. The Commission 
held that there would always exist^ a fringe area, located on the side of 
the cone created by the booster signal farthest away from the originating 
station, within which area the angle between the appellant's booster signal 
and the direct signal from the Spokane stations would be so critical that the 
double image could not be eliminated by the proper orientation of the anten¬ 
na. No receiving sets and, for that matter, no homes, were shown to be 
located in this theoretical "fringe area. " Moreover, as the Commission 
itself states in Finding of Fact 6, "it was not shown that xisable direct tele¬ 
vision signals exist in such fringe area" CTr. 679). 

It is thus readily apparent that neither of the phenomena relied upon 
by the Commission involved actual interference of any kind or in any degree 

2 

The Commission's engineer spoke of diis in terms of its being "a dieoretlcai matter. ” (Tr. 221). 
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with the television reception of a single person. Mr. Crabtree received 
a good signal from appellant's booster free of any interference. Only by 
a deliberate and careful manipulation of Mr. Crabtree* s antenna to a 
point between the booster signal and the freak signal bounced from the 
distant mountain peak was it possible for the Commission's engineers to 
create a distorted image. Conversely, the "experimentally developed dis- 

i 

placed image" could be readily eliminated simply by returning Mr. Crab¬ 
tree* s antenna to its proper position, the position in which Mr. Crabtree 
had placed it prior to the engineers* visit. Most television owners would 
be delighted indeed to suffer from ’’interference*' so difficult to encounter, 
much less avoid. ^ A television receiving antenna is an inherently direc¬ 
tional device (Tr. 221), and we think the court can take judicial notice of 
the fact that proper orientation of the antenna is a simple necessity for any 
television viewer an3rwhere in the country who wishes to receive a clear 
picture. 

Moreover, Mr. Crabtree’s home is gone and his receiver is no 
longer located in the spot where it was possible to create this type of dis¬ 
placed image. 

What has been said of the Crabtree problem is even more true of the 
"fringe area" testimony. This testimony was entirely theoretical; there 
was no evidence that any television set, residence or other man-made 
structure is located in this putative fringe area. Moreover, as the Com¬ 
mission found, there was no evidence that "usable direct television signals 
exist in such fringe area" (Finding 6, Tr. 679). In other words, the find¬ 
ing is that a fringe area displaced image would have existed only U there 
had been a direct signal from Spokane in this area, but as a matter of 
fact this second essential ingreidient of the two-signal double image was 
not found to exist. 

^ It is illusoative of the extreme unreality of the Commission's approach that it would propose completely 
to eliminate Mr. Crabtree's wholly satisfactory television reception from appellant's booster on the basis of 
this testimony. Multiple images can be caused by a number of things, including reflected signals ( Tr. 12^. 
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It is submitted that a broad regulatory structure—and one assertedly 
including the mandatory duty to prohibit—was never sou^t to be erected 
upon so narrow a base. 

To say, as the Commission does, that ’"inteirference is caused with 
reception’* by appellant’s booster in these circumstances is to torture and 
distort the plain meaning of the words of the statute, and thus to ignore 
accepted standards of statutory construction. Moreover, the legislative 
context and history establish that Congress intended to impose the licens¬ 
ing requirement only upon a showing of actual interference existing in fact. 
The legislative hearings^ on the Radio Act of 1927f from which the langu¬ 
age of Section 301 is derived, and the judicial decisions on that Act and 
the Commimications Act of 1934f are replete with references to "’interfer¬ 
ence. ” The Act itself uses the words ’’interference” or ’’interfere” in at 
least seven other places. ^ It is clear in all of these references that the 


See, for example, the hearings on S. 1 and S. 1754 before the Senate Committee on Interstate Com¬ 
merce, 69th Cong., IstSess., Jan., 1926, at p. 17. Here Mr. Stephen B. Davis, Jr., Solicitor of the 
Department of Commerce, stated that it was possible that if two sutions could be received in die same 
area on the same wave length "they would interfere with each other:" 

"THE CHAIRMAN. Would diat produce what you call static? 

"MR. DAVIS. It would produce interference. It would produce the sime thing as a half dozen people 
talking at the same time, hi odier words. Senator, under those circumstances you would hear two stations 
at once and it would come in, of course, jumbled to you so that you would not get any good result from 
either one of them." 

^ Act of Feb. 23, 1927, 44 Stat. 1162. 

See the detailed discussion of interference in United States v. American Bond & Mortgage Co. , 31 F. 
(2d) 448, 452-453 (D.C. Ill.) and United States v. Gregg , 5 F. Supp. 8^18, 851 (D.C. Tex.). 

47 U. S.C. Sec. 303(0 provides that the Commission shall "Make such regulations . . . as it may 
deem necessary to prevent interference between stations". 

Section 303(m)(l)(F) empowers the Commission to suspend the license of any operator who "has will¬ 
fully or maliciously interfere with any other radio communications or signals." 

Section 305(a) provides that radio stations belonging to the United States shall conform to Commission 
"rules and regulations designed to prevent interference with odier radio stations". 

Section 306 obligates operators on foreign ships to comply with "regulations designed to prevent 
interference ." 

Section 320 audiorizes the Commission to designate "radio stations, stations the communications or 
signals of which, in its opinion, are liable to interfere widi the transmission of or reception of distress 
signals of ships." _ _ 

/Footnote 7 continued on following page/ 


term means, with respect to aural reception, some kind of actual existing 
audible confusion, and thus with respect to television, actual existing vis¬ 
ual confusion. Similarly, it is clear from the context of the statute that 
the words "is caused" were intended to mean that licensing was required 
only where some substantial audible or visual confusion actually occurred. 
The Act employs other forms of'the verb phrase when a broader meaning 
is intended.® 

In the instant proceeding, the statute has imposed upon the Commis¬ 
sion both the burden of proceeding with the introduction of evidence and 
the burden of proof. ^ It is respectfully submitted that the Commission 
has not met that burden here and that, in holding that the licensing re¬ 
quirement of Section 301 (d) imposed "where interference is caused with 
reception" applies to the facts of this case, the Commission has miscon¬ 
strued the Act. 


^Footnote 7 continued from preceding page/ 

Section 321(a) "The transmitting set in i radio station on shipboard may be adjusted in such a man¬ 
ner as to produce a maximum of radiation, irrespective of the amount of interference which may thus be 
caused, when such station is sending radio communications or signals of distress and radio communications 
relating thereto." 

Section 321 (b) provides that all radio stations shall give absolute priority to distress signals and "shall 
cease all sending on frequencies which will interfere with hearing a ra^o communication or signal of dis¬ 
tress, and. except when engaged in answering or aiding &e ship in distress, shall refrain from sending any 
radio communications or signals until there is assurance that no interference will be caused with the radio 
communications or signals relating thereto." 

Section 323(a); "At all places where Government and private or commercial radio stations on land 
operate in such close proximity that interference with frie work of Government stations cannot be avoided 
when they are operating simultaneously, such private or conunerdal stations as do interfere with die 
transmission or reception of radio communications or signals by the Government stations concerned shall 
not use their transminers during the first fifteen minutes of ea^ hour, local standard time . ” 

g 

Section 320: "are liable to interfere." Section 321(a): "interference which may thus be caused." 
Section 321(b): "which will interfere." Section 323(a): "interference. . . canimt be avoided." 

^ Section 312(d). 
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2. Radio signals from places beyond the sjate 


The language of Section 301 (d) relied upon by the Commission re- 

i 

quires not only that interference be caused, but also ^t the interference 
shall be 'Vith the reception of such energy, commimjcations, or signals 
from . . . places beyond the borders of said State. | The Conunission^s 

I 

Conclusion 7 (Tr. 686-7), quoted in full below, seeksj to satisfy this re¬ 
quirement: i 

I 

”7. In view of this interference between direct re¬ 
ception and indirect booster reception of thd Spokane sta¬ 
tions' signals, it is clear that the instant operations fall 
squarely within the provisions of Section 30^ (d) of the 
Communications Act prohibiting unlicensed bperation or 
use of radio transmission apparatus where ^uch trans¬ 
missions cause interference to the'receptiop of energy, 
communications or signals from ... places,'beyond the 
borders of said State.' The existence of thi^ violation is 
clear for although these signals are being received in 
Bridgeport, Washington, from transmissions broadcast 
by stations located in Washington, both of the Spokane 
stations are affiliated with national networks (KXLY-TV, 

Channel 4 with Columbia Broadcasting System and Du¬ 
mont Television Network; KHQ-TV, Channel 6 with Na¬ 
tional Broadcasting Company). Our findings show that 
these transmissions, thus received in Bridgeport, in¬ 
clude network programs originating outside the State of 
Washington and transmitted by common carrier lines or 
microwave relays across state lines to Spoltmne; film mov¬ 
ing by mail and otherwise in interstate commerce; news 
reports and events nationally and internationally gather¬ 
ed and distributed; and commercial messages designed to 
affect the sale and distribution of products moving in in¬ 
terstate commerce. Therefore, in a very real sense the 
interference which is caused to direct reception by the 
booster's operation and which is both endemic anc^ in 
part uncorrectible, is to the reception of communica¬ 
tions or signals'from places beyond the borders of said 
State.' See Lorain Journal v. United States, 342 U. S. 

143 (1951). ” 
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Appellant submits that the Commission has misread the statutory 
language relied upon. The final sentence of the paragraph delineates the 
Commission's holding: "Therefore . . . the interference ... is to the 
reception of communications or signals'from places beyond the borders of said 
State.' " It is immediately apparent that this conclusion has omitted the 
modifying word "such" which appears in Section 301 (d). The statute reads, 
"with the reception of such energy, communications, or signals;" the Com¬ 
mission conclusion deals only with the "the reception of communications 
or signals. " Thus it plainly appears that the Commission's holding is 
based on a groimd not specified in the statute, and therefore must be dis¬ 
regarded by this court. 

It is apparent from the context that the word "such" refers to the 
qualifying phrase "by radio, " or really, "transmission by radio," in the 
opening words of the sentence: "No person shall use or operate any ap¬ 
paratus for the transmission of energy or communications or signals by 
radio." ^ 

Substituting the words "radio" or "transmitted by radio" for the 
word "such", the key language of clause (d) can be seen to read, "with 
the reception of radio energy, communications, or signals from places 
beyond the borders of said State," or "with the reception of energy, com¬ 
munications, or signals transmitted by radio from places beyond the bor¬ 
ders of said State. " The meaning of the statutory words is plain, and 
must be given effect. Commissioner of Immigration v. Gottlieb, 265 
U.S. 310; Caminetti v. United States , 242 U.S. 470, 485; American Ex ¬ 
press Company v. United States , 212 U.S. 522, 535. 

It necessarily follows from the plain meaning of the statute that 
even if appellant's booster station "causes interference with the recep¬ 
tion" of the Spokane signals in the Bridgeport vicinity, this does not con¬ 
stitute a violation of the section, because the transmitting towers of the 
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Spokane stations are located within the State of Washijigton (Finding 13, 

i 

Tr. 682), and therefore the Spokane radio signals do ^ot come to Bridge- 

I 

port from places beyond the state. | 

Inasmuch, then, as the appellant* s booster ope:pation did not cause 
interference with the reception of the Spokane signal^ and, in any event, 
these signals did not come to the Bridgeport vicinity from places beyond 
the borders of the state, appellant submits that the cjommission erred 
in holding that appellant* s booster operation violates the prohibition against 
unlicensed interference within the meaning of Sectioi|i 301 (d) of the Act. 

B. The effects of the use of appellant*s bolster operation 
did not extend beyond the borders of th^ state within 
the meaning of Section 301 (d) of the Act . 

It seems apparent that the Commission was well aware of the weak¬ 
ness of its position in basing licensing authority over appellant's booster 
upon the theory that "interference is caused” by the booster with inter¬ 
state transmissions. As noted at the outset, the Commission sought to 
support its licensing authority over appellant upon a second and distinct 
ground. The Commission*s decision in this respect is set out in Con¬ 
clusion 8, and amplified in Conclusions 9, 10 and 11. Conclusion 8 reads 
as follows (Tr. 687): 

”8. The necessity for license by no means rests upon 
the establishment of such interference, however. The first 
sentence of Section 301 of the Communications Act makes 
clear that *It is the purpose of this Act, among other things, 
to maintain the control of the United States over ^ the 
channels ot interstate and foreign radio transmission; and 
to provide for the use of such channels ... by persons 
for limited periods of time, under licenses granted by fed ¬ 
eral authority . . . * It is in the light of this fundamental 
statement of the all-embracing scope of federal licensing 
authority that the more specific provisions of the second 
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sentence of the section must be read. So considered, it 
becomes obvious that transmissions of the magnitude of 
those from the instant booster stations, which are capa¬ 
ble of casting a usable television signal over an area ex¬ 
tending as much as nine miles from the transmission 
source, have extremely vital and real ’effects’, within 
the meaning and intent of Section 301 (d), extending be¬ 
yond the State of Washington even thou^ no measurable 
signal from such stations may traverse the State’s Boun¬ 
daries. '' (Emphasis is that of the Commission.) 

The Commission’s argument as developed in the Conclusions which 
follow seems to be that inasmuch as Congress intended that the Commis¬ 
sion should maintain control of aB channels of radio throughout the United 
States, and appellants’ booster station occupies an area in the channels of 
radio in the United States, it therefore is necessary for appellant’s opera¬ 
tion to be licensed if the Commission is to maintain such control; and fur¬ 
ther, that this conception was incorporated in the second sentence of Sec¬ 
tion 301 (d), which prohibits unlicensed operations *'when the effects of 
such use extend beyond the borders of said State, ” because any unlicensed 
operation ''affects” by diminution and exclusion the control of chan¬ 
nels” in the United States. Since the existence of any unlicensed radio 
operation anywhere in the United States is inconsistent with the Com¬ 
mission’s control of all radio channels throughout the United States 
"there is no merit, ” the Commission states, "in the proposition that 
such unlicensed operation does not have any adverse effects upon the 
Commission’s maintenance of control over the channels of interstate and 
foreign radio transmission so long as they do not actually cause interfer¬ 
ence with established and licensed radio facilities. ” (Conclusion 10, Tr. 
688 ). 


It is respectfully submitted that the process by which the Commis¬ 
sion reached its conclusion cannot be fairly sustained as legitimate con¬ 
struction of Section 301. It involved nothing short of a major redrafting 
of the clear statutory language. 


A necessary premise of the Commission's argument is that the 
phrase "when the effects of such use extend beyond tl^e border of said 
State" in Section 301 (d) does not refer to radio wave^ or other electri¬ 
cal effects, but rather to certain abstract administrakve "effects" which 
the Commission feels may follow from unlicensed as distinguished from 
licensed operations. The words themselves, their context, the legisla¬ 
tive history of the Act, and the judicial decisions applying it, affirmative¬ 
ly refute this highly artificial construction. ! 


The obvious reading of the word "effects" in clause (d) in the context 
of its use is electrical effects, and the clear meaning of this portion of the 

j 

clause is simply that an apparatus is subject to licencing when the signal 
or energy from that apparatus reaches beyond the bonders of the state. 


I 

In the only other usage of the word "effects" in ^e Act it is also 
clearly employed as referring to electrical radio effects. While there 
is no direct definition of the word "effects" in the coi|rse of the legislative 
proceedings, appellant is confident that the Commission will not dispute 
the fact that throughout the consideration of the Act t|ie Congress spoke 
and wrote in terms of electrical radio transmissions! Two specific refer¬ 
ences in which the term "effects" was demonstrably employed in the sense 
of emanations of radio energy are collected in a footi|LOte. Finally, it can 

10 ! 

Section 303 of the Act reads: j 

I 

"Except as otherwise provided in this chapter, the Commission from time| to time, as public conveni¬ 
ence. interest, or necessity requires, shall— 


(e) Regulate the kind of apparatus to be used with respect to its external j effects and the purity and 
sharpness of the emissions from each station and from the apparatus therein." (emphasis supplied). 

See for example the statement of StejAen B. Davis, Ir., Solicitor of the j Department of Commerce, 
at the House committee hearings. Mr. Davis had participated in the diaftingj of the bill and appeared as 
the special representative of Secretary Hoover. He said: j 

"On page 2, line 7. the paragraph beginning (<0 again states a wide pow^ in the Federal Government 
under this bill that is applicable to any radio transmission williin a given State, if the effect of that trans¬ 
mission interferes with messages coming into that State from outside or going'from diat State outside, 
diough the emanations of that particular station may not pass State boundaries , hi other words. Ac con¬ 
stitutional auAority for that particular clause would be Ae right to prevent izi|terfeience wiA mterstate or 
foreign commerce. Inasmuch as practically every radio communication does, as a matter of fact, pass 

/Footnote 11 Continued on foUowii^ page/ 


be stated that the court decisions which have dealt with the problem of 
alleged operation of non-licensed apparatus can be understood only on 
the basis that the effects clause of Section 301 (d) relates to electrical 
effects produced by radio signals from such apparatus across the borders 
of a given state. Casey v. United States , 191 F. (2d) 1 (CA 9); United 
States V. Molimeaux, 55 F. (2d) 912 (CA 7); United States v. Betteridge , 
43 F. Supp. 53 (DC Ohio); United States v. Gregg, 5 F. Supp. 848 (DC 
Tex.). 

It will be recalled that the Commission foimd that: 'The Bridgeport 
booster station signal does not detectably extend beyond the borders of 
the State of Washington. The radiated power is so low that no hazards of 
reflected sky-wave interference exist. " (Finding 13, Tr. 683). In short, 
the Commission found that the "effects" of appellant's operation did not 
"extend beyond the borders of said State, " in the sense in which that 
language was clearly intended by Congress. Common Sense, the prin¬ 
ciples of internal statutory construction, and the legislative history and 
judicial decisions relating to this language of Section 301 (d), render the 
Commission's conflicting determination that the Bridgeport booster has 
"extremely vital and real 'effects,'" within the meaning and intent of 
Section 301 (d), wholly indefensible. It is clear that appellant's booster 
station is an apparatus precisely anticipated at the time of the passage 
of the Act, namely, one "so located within a large State and using so low 
power as not to come within the terms of this clause. " ^ 

/Footnote 11 continued from preceding page7 

Sute lines, and. if it does not. is certainly likely to interfere widi messages of the character I have de¬ 
scribed, I would say that the effect of this bill is to take over all radio communications within the United 
States, even thou^ it be, technically speaking, intrastate. Of course it is possible to conceive of a sta¬ 
tion so located wldiin a large State and using so low power as not to come widiin die terms of this clause ; 
but sudi stations would be extremely rare ." (Emphasis supplied.) Hearings before Committee on die Mer¬ 
chant Marine and Fisheries on H.R. 55S9, 69th Cong., 1st Sess., pp. 19-20, Jan., 1926. 

See also Sen. Rep. No. 772, 69di Cong., 1st Sess., to accompany H.R. 9971, at page 2, where it is 
stated: ” . . Radio by its very nature is interstate in its effects , because the radio waves which travel out¬ 
ward in every direction from die broadcasdi^ station can not be stopped by any known device. ” (Emphasis 
supplied) 

See footnote 11. supa. 
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In addition to the clear contrary meaning of the| '^effects” language 

i 

of clause (d) of the second sentence of Section 301, tliere are other in¬ 
surmountable obstacles to the Commission's suggesti(on that the state¬ 
ment of policy in the first sentence of Section 301 should be incorporated 
into the language of clause (d) of the succeeding sentence. 

Perhaps the most obvious of these is that the redrafting of clause 

I 

(d) suggested by the Commission would render all of ^e remaining Ian- 

i 

guage of the second sentence of Section 301 completely useless. If the 

I 

"effects" clause of clause (d) grants the Commission! a licensing power 
co-extensive with "aU the channels of interstate and foreign radio trans¬ 
mission, " as the Commission argues, then clauses (a), (b), (c), (e) and 
(f) of the Section conferring specific authority with respect to carefully 
particularized segments of interstate and foreign tra^mission are wholly 
redundant. Settled rules of statutory construction preclude such a result. 

2 Sutherland, Statutory Construction (3d ed. 1943) Sec. 4915. 

i 

Construed as the Commission suggests, the p^ of the second sen¬ 
tence represented by clause (d) would be equal to the! whole*—indeed, would 

i 

exceed it, for no conceivable use of radio would theh be excluded from the 

* i 

licensing requirement. The result is not only patency absurd, but is con¬ 
trary to the Commission's own administrative deterjninations that some 

I 

uses of radio are not subject to the licensing requirement. For example, 

j 

Part 15 of the Commission's Radio Regulations specifically excludes low- 

I 

power apparatus which generate a radio frequency electromagnetic field 
from "the existing rules and regulations of the Comikission" except that 
this exclusion does not apply to "any apparatus which causes interference 


to radio reception." 


13 


Part 18 of the Commission's regulations dealing with certain medi¬ 
cal diathermy equipment, industrial heating equipment or miscellaneous 


13 


47 C.F.R. 738. 
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equipment which emit radio frequency energy upon frequencies within 
the radio spectrum, provides: "Any medical diathermy equipment, in¬ 
dustrial heating equipment or miscellaneous equipment 'v^ch complies 
with the provisions of Sections 18.11 to 18.17, inclusive, 18.21 to 18.24, 
inclusive, or 18.31 for operation without a license may be operated without 
a station license. A license is required for any such equipment other- 
wise." 

A second obstacle which offends the customary process of rational 
thought, is the Commission's contention that the adverse effects on the 
Commission's maintenance of control, which flow from appellant's occu¬ 
pancy of Channel 4 and Channel 6 in the Bridgeport valley, extend "beyond 
the borders of the State of Washington, " the doctrine asserted in the final 
sentence of Conclusion 8 (Tr. 687). We can understand how this particu¬ 
lar occupancy might be said to affect the Commission's exercise of its 
discretion to direct some other use of those channels in that valley, but 
we fail to see how it in any way impinges on the Commission's complete 
freedom to assert its control over these same or any other channels in 
any other state of the Union. 

The Commission seeks to bolster and enlarge its thesis by arguing 
that the Commission's licensing authority under Section 301 is co-exten- 
sive with the power of Congress under the Commerce clause. In doing so, 
it urges a number of arguments which do not pretend to have any relation 
to the language which Congress employed in the licensing provisions of 
Section 301. The Commission asserts, for example, that in enacting the 
Communications Act Congress intended to exercise all the power it pos¬ 
sessed under the Commerce clause. Assuming that this is true, it does 
not follow that Congress intended that the prohibition of unlicensed trans¬ 
mission, which is the particular and only purpose of the second sentence 
of Section 301 of the Act, would be co-extensive with Congress' 


14 


47 C.F.R. 778. 
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constitutional power. The careful specificity of the prohibition argues 

1 

against any intention broadly to prohibit all unlicensec^ transmissions 
within the reach of the commerce power. Had this ini fact been Congress* 
intention it could have been readily accomplished by sj single simple de¬ 
claration to that effect. Moreover, as we have seen,! the Commission 
itself has administratively determined that certain closes of transmis¬ 
sion are not subject to the prohibition of the second sentence of Section 
301;^® and no court has yet held to the contrary.^® The question is not 

j 

whether Congress has set some limit on licensing sh0rt of the full reach 

i 

of the Commerce power, but only where that limit li^s. As we have dem¬ 
onstrated heretofore, the limit expressed in the lang^iage of the Section 
is clearly such as to exclude the appellant* s booster operation. 

j 

Finally, the Commission argues that all radio ^ansmission must 
be ^ ibject to licensing, because any unlicensed operation is inconsistent 
with the Commission’s power to control radio. We Ijave dealt with the 

i 

argument in other aspects heretofore. The statutory language does not 
permit of this sweeping assertion of power by the Commission. There 

I 

can be little doubt that the omission was deliberate. | Stated nakedly, as 
it here is, the argument is in favor of regulation for | regulation* s sake 
irrespective of whether the activity involved may hav^ adverse effects if 
left unregulated. Under the Act the power to controj clearly was designed 
as a means to the end that the public could enjoy the jwidest possible use 


15 


16 


Supra, p. 25.-6, 


The Commission refers to occasional statements in early decisions in which the various judges have 
expressed doubt as to whether any radio transmission was firee of the prohibit|ion against unlicensed oper¬ 
ation. hr all of these cases actual interstate transmission or interference falling clearly w ithin Ae spe¬ 
cific description of one or more of the clauses of Section 301 were clearly e|stablished by the evidence. 
See W.B.T. v. Poulnot , 46 F.(2d) 671, 675 (D.C. S. Car.): i 

"Plaintiff contends that all radio communication is necessarily interstai e. and in &e present sute of 
the art, tiiis appears to be correct. However, it is not inconceivable diat ctdio communication may in 
the future be so perfected that it may be confined strictly intrastate ; but wej do not consider it necessary 
to make any ruling upon that point now. Certainly under the &cts of the present case, &e Plaintiff, 
through its broadcasting plait, is engaged in interstate commerce." (emphasis $iq>plied) 
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of radio and, subsequently, television. The public interest, convenience 
and necessity is the touchstone for guiding the action of the Commission, 
and 'The 'public interest' to be served under the Communications Act is 
thus the interest of the listening public in 'the larger and more effective 
use of radio. ’ Section 303 fe). " National Broadcasting Co., Ihc. v. 
United States , 319 U.S. 190, 216. 

The prohibition of unlicensed operations under clause (d) of Section 
301 is thus carefully conditioned upon the existence of radio effects which 
limit the utilization of radio by Others. The licensing authority is not 
intended to suit the convenience of the Commission, but rather the con¬ 
venience, interest and necessity of the public. Compare American 
Broadcasting Co., Inc , v. Federal Communications Commission, 89 
U.S. App. D.C. 298, 191 F. (2d) 492, 501; Heitmeyer v. Federal Com¬ 
munications Commission , 68 App. D. C. 180, 189, 95 F. (2d) 91, 100. 

And in any event, the continued unlicensed operation of the Bridge¬ 
port booster cannot be said to adversely affect the Commission's author¬ 
ity to control the channels of interstate radio transmission. In the exer¬ 
cise of that control the Commission has allocated Channels 4 and 6 to 
Spokane. Under its own separation rules, no other television station 
can be allocated on these channels closer than 190 miles from Spokane, 
and Spokane is only 110 miles from Bridgeport (Examiner's Conclusion 
19, Tr. 480). Should the Commission change the Spokane stations to 
some other channels, then by the nature of the booster device, it also 
will transmit on these channels, as the tail moves with the dog. The 
Bridgeport booster does not extend the area of coverage of the Spokane 
signals because it is so located that it transmits back in the direction 
from which the signals originate. ' ‘ 
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Lastly, the Commission intended that the peopl^ of Bridgeport re¬ 
ceive the Spokane signals, because those signals are ^ the sky above their 
heads and blanket the hilltops surrounding the town; ii is no decision of 
the Commission which denies them the benefit of the signals, but only the 
offending hills to the east. If the people of Bri^epoijt had provided recep¬ 
tion by cutting a gash through these hills, by constructing 1,000-foot 

I 

towers, by moimting antennas on balloons flying 1,000 feet overhead, or 

i 

by throwing up a moimtain of dirt to reflect the signal into the valley as 
the mountain peak 50 miles away reflected the signal^ to the former home 
of Mr. Crabtree—had the people of Bridgeport done ^y one of these things, 

i 

tiie Commission could as readily contend that its control over the chan¬ 
nels of interstate radio transmission would have beeh adversely affected. 

As the Hearing Examiner concluded, *The utilizatioiii of radio channels 
and the Commission's essential controls thereof are!not impaired or 
threatened by the television booster station hereinabCve discussed and 
no other substantial reasons support a conclusion th^t the public interest, 
convenience, and necessity would be served by issuing the proposed cease 

I 

and desist order. " (Tr. 482) ! 


For the reasons suggested it is submitted that the appellant's 
boostei^ operation was not subject to the prohibition of unlicensed oper¬ 
ations contained in Section 301 of the Communications Act. 

We turn next to the question of whether, assuming that the appel¬ 
lant's booster was subject to that prohibition, the Commission was re¬ 
quired to abate appellant's transmission irrespective of whether it was in 
the public interest to do so. 
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POINT n 

The Commission Erred in Holding That It Was 
Mandatorlly Required Under the Act to Issue 
A Cease and Desist Order Against the Continued 
Unlicensed Operation of Appellant's Booster 
Station, and Had No Discretion to Consider 
Whether the Public Interest Would Be Served 
Thereby. __ 

As noted in the statement, the Hearing Examiner held that the 
issuance of a cease and desist order under Section 312(b) of the Act was 
permissive rather than mandatory. He held further that the Commission 
was vested with a wide discretion in the exercise of the powers conferred 
by the whole of Section 312, and in the exercise of those powers the Com¬ 
mission was subject to the overriding mandate of the Act to administer 
the provisions in a manner which would serve the public interest and con¬ 
venience. (Conclusion 18, Tr. 479). The Examiner examined the evidence 
in the record reflecting the substantial service rendered by appellant's 

operation and the absence of any real interference to other transmission 

/• 

or impediment to the Commission's control resulting from that operation. 
(Conclusion 18, Tr. 479-80). The examiner concluded that "the proof is 
insufficient to show that the public interest would be served by abatement 
[of appellant's booster operations] and accordingly, a cease and desist 
order should not be issued. Conclusion 21 of the Hearing Examiner's 
report briefly summarizes his views: 

"21. In summary, it is concluded that the tele¬ 
vision booster station does not cause objectionable 
or harmful interference to any existing or authorized 
radio broadcast or communications transmission or 
reception. This new use of radio, in practice, affords 
a larger and more elective use of television broadcast 
channels so that many families in the area are provided 
with a better, dependable, and more economical tele¬ 
vision program service. The consequences of issuing 
a cease and desist order would be to take away from 
those who receive the booster station's signals the 
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television service they now enjoy. In this remotely 
situated and mountain-isolated community a public 
importance attaches to the people's being informed 
and entertained through the television medium; of 
course, there exists no vested right in either those 
who receive or those who transmit, to a continuation 
^f the operations; the contrary is here declared. But, 
the utilization of radio channels and the Commission's 
essential controls thereof are not impaired or threat¬ 
ened by the television booster station hereinabove dis- / 
cussed, and no other substantial reasons support a / 
conclusion that the public interest, conveiiience, and j 
necessity would be served by issuing the {proposed 
cease and desist order." i 

I 

i 

The Commission e:q)ressly overruled the Examiner, holding that 
if an apparatus is subject to the licensing provisionsj of Section 301 of 
the Act, the Commission is under a mandatory duty ^o abate the operation 
unless it is licensed. The Commission held that it llad no discretion in 

j 

this respect; and, specifically, that it could not coni^ider whether the 
continuance of the unlicensed operation might be in the public interest. 

The Commission's decision is stated in conclusions |1, 2 and 3 of its 
opinion (Tr. 684-5). | 

i 

In accordance with this holding, the Commissijon deleted as irrele¬ 
vant and immaterial the Examiner's finding with resjpect to the public 
service performed by the Appellant's booster operation. (Tr. 682, foot¬ 
note 4.) I 

I 

j 

The appellant submits that the Commission's interpretation of the 
powers conferred by Section 312(b) was contrary to the meaning and 
purposes of the Section and of the Act as a whole as demonstrated by their 
language and legislative history. i 

The provision of Section 312(b) relating to the issuance of cease 

i 

and desist orders is not mandatory but unequivocally permissive. The 
Act states that the Commission " may order such person to cease and 
desist from such action. " Sul^ection (c) of Section 312 enjoins theCbm- 
mission to determine after hearing whether a cease and desist order 


1 
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’’should issue. ” It cannot be assumed that the use of the permissive verb 
form ’’may” rather than the mandatory form ’’shall” was inadvertent. 

Where the Congress intended that the Commission should have no discre¬ 
tion with respect to other provisions of the Act it employed unequivocally 
mandatory language.Moreover, the use of the permissive ’’may” in 

Section 312(b) is in contrast with the mandatory language employed in 

18 

similar grants of power to other administrative agencies. 

The pxirpose of Congress as demonstrated by the structure of the 
Act and the legislative history of Section 312(b) require that the permis¬ 
sive language of that section be given its natural meaning. The power to 
issue cease and desist orders was conferred upon the Commission by an 

19 

amendment to the Act adopted as recently as 1952. Prior to this amend¬ 
ment the only administrative penalty which might be imposed by the Com¬ 
mission for the violation of thei Act or the Commission’s regulations was 
the revocation of the offender’s license. In practice this penalty was so 
severe and inflexible as to be essentially useless for the purpose of 
general administrative enforcement. The Commission sought the amend¬ 
ment of Section 312 to correct the administrative inflexibility of the 
earlier provision, and Congress amended the Section to confer the power 
to issue cease and desist orders upon the Commission for the e:q)ress 
purpose of introducing administrative flexibility into the Act’s enforcement.^® 

See, for example. Section 303 (opening clause); Section 307(a) and (b); Section 309(a) and (b). 

See. for example. Packers and Stockyards Act (Act of Aug. 15, 1921, c. 64, Sec. 202, 42 Stat. 

161, U.S.C.. Tit. 7, Sec. 193(b)) providing that if, after a hearing, the Secreury finds that a packer 
has violated or is violating the act, he "shall issue" a cease and desist order; the Interstate Commerce 
Act (Part I. Sec. 5b. as added by Act of June 17, 1948, c. 491, 62 Stat. 472, U.S.C. Tit. 49, Sec. 5b 
(7)) providing that upon a determination that an agreement is not in conformity with the Act die Com¬ 
mission "shall by order" terminate or modify its approval thereof if it finds that such action is necessary 
to insure conformity; and the Clayton Act (Act of Oct. 15, 1914, c. 323, Sec. 11, 38 Stat. 734, as 
amended, U.S.C., Tit. 15, Sec. 21) providing diat if, after a hearing, the particular commission or 
board is of the opinion that the Act has been or is being violated, it "sbaU issue" a cease and desist 
: order. The Federal Communications Commission is one of the regulatory agencies included. 

_Act of July 16, 1952, c. 879, 66 Stat. 711, 717. 

' See, for example. Senate Iteport No. 44. to accompany S. 658, 82nd Congress. IstSess.. pp. 9-10. 
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Thus the language of Section 312(b) conferring the poWer to issue cease 
and desist orders upon the Commission was drafted by a Congress whose 
attention was directly focused upon the contrast betwebn mandatory and 
permissive administrative sanctions. It was enacted for the express 
purpose of substituting administrative flexibility and 4iscretion in the 

j 

place of administrative rigidity and compulsion. It is inescapably clear 
that the Commission’s Interpretation of the Act which strikes the permis¬ 
sive ’’may” from its language and substitutes the mandatory ’’shall”, sub¬ 
verts the clear purpose of the Congress. j 

j 

The degree of administrative rigidity which the j Commission seeks 
to impose upon itself can only be fully appreciated by considering the 
Commission’s construction of Section 312(b) in conjunction with the inter¬ 
pretation which the Commission places upon the scope of the prohibition 
of unlicensed operation in Section 301 of the Act. As we have seen, the 

I 

Commission interprets the latter provision of the statute as prohibiting 

the unlicensed operation of ^ radio transmitting api^aratus without regard 

i 

to the electrical effects which the transmissions of a|particular apparatus 
may have. If the Commission’s construction of Section 312(b) is sound, 

I 

it follows that a mandatory duty is imposed upon the Commission to abate 

I 

by cease and desist orders every such apparatus which remains unlicensed 
without regard to any considerations except the fact ^t it is unlicensed. 
The extent of that administrative obligation would be staggering indeed. 

If in fact the Commission is correct in the broad construction of 
Section 301 (d) then clearly this is in itself a most compelling argument 
in favor of granting the permissive language of 312(b) its natural mean¬ 
ing. 

There are many other elements in the general structure and pur¬ 
poses of the Act which support a permissive reading: of the language of 
Section 312(b) conferring the power to issue cease and desist orders upon 
the Commission. The present case illustrates the point. Because of its 
reading of Section 312(b), the Commission felt compelled to abate the 
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appellant’s booster operation without regard to the fe-ct that this operation 
extended television service to the people of Bridgeport with no actual 
injury to any other persons or communities and without obstructing in 
any way the discharge of the Commission’s regulatory functions. The 
result of this reading of Section 312(b) was thus to compel the Commis¬ 
sion to frustrate the major purpose of the Act to serve ’’the interest of 
the listening public in ’the larger and more effective use of radio’” 

( National Broadcasting Co., Inc, v. United States, 319 U.S. 190, 216). 

The statute repeatedly asserts this purpose which the Commission by its 
construction of Section 312(b) felt compelled to defeat. Thus, for 
example, the first sentence of the 1934 Act (47 U.S. C. Sec. 151) declares: 

, ’’For the purpose of r^ulating interstate and foreign commerce in com¬ 
munication by wire and radio so as to make available, so far as possible, 
to all the people of the United States a rapid, efficient. Nation-wide, and 
wo rid-wide wire and radio communication service with adequate facilities 
at reasonable charges . . . there is hereby created a commission to be 
known as the ’Federal Communications Commission,’ . . . which shall 
execute and enforce the provisions of this chapter ...” and Section 
303 (g) directs that ’’the Commission from time to time, as public con¬ 
venience, interest, or necessity requires, shall . . . study new uses 
for radio, provide for e3q>erimental uses of frequencies, and generally 
encourage the larger and more effective use of radio in the public interest. ” 

There is nothing in the Act which compelled or even suggested the 
narrow and self-defeating construction which the Commission placed 
upon this provision of Section 312(b). The Commission itself has held 
that Section 312 (b) ’’gives to the Commission complete discretion in the 
exercise of the powers granted thereunder. ” In re Petersburg Television 
Corporation (WXEX-TV ), FCC 55-948, 12 Pike & Fischer R.R. 1395 
(Sept. 21, 1955). Accord In re Gulf Television Co. (KGUL-TV), 11 Pike 
& Fischer R.R. 460 (Oct. 27, 1954). The Courts have sought zealously 
to protect and preserve the administrative processes from the rigidity 
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I 

i 


and inflexibility thought to be inconsistent with their effective performance 
of their functions. There is no apparent explanation fjDr the Commission’s 

I 

construction of Section 312(b) so wholly inconsistent '^th this principle. 

I 

The mandatory construction of Section 312(b) would s^em to serve no 

I 

useful purpose of any sort from the Commission’s poiht of view. If the 

i 

provision of Section 312(b) were given a permissive construction the 
Commission would remain free to issue a cease and desist order in any 
given case if it determined in the exercise of its discretion based upon 
its expert e?q)erience and judgment that the issuance pf such an order 
was in the public interest and in furtherance of the statutory policy. 
Securities & Exchange Commission v. Chenery Corporation, 332 U.S. 

194, 200. 

'^'^^'^^^here is nothing unusual in a specific grant of discretion to an 

I 

administrative agency to determine whether administrative sanctions 

21 22 ^ 

should be imposed or judicial sanctions sought wit^ respect to admitted 
violations of a statute or regulations. Even where thk statutory language 
is in form mandatory, the courts have upheld the power of an administra¬ 
tive tribunal to decline to invoke administrative sanctions against an 
admitted violator of the statute where in the Board’s ppinion the policies 

i 

of the statute would not be effectuated by their imposition. National 
Labor Relations Board v. Denver Building and Construction Trades 
Council, 341 U.S. 675, 684; National Labor Relation^ Board v. Wem^s, 
212 F. 2d 465, 468 (CA 9); National Labor Relations poard v. Staller , 

^ F. 2d 305, 307, certiorari denied 347 U.S. 919. j 

i 

It is thus no valid answer to say categorically, jas the Commission 
does, that questions of policy, and of the public inteijest, convenience and 

I 

necessity, can only be considered in a rule-making {proceeding and are 
inapposite in a quasi-judicial proceeding looking to tl^e invocation of the 

See, for example, 15U.S.C. Sec. 45(b); 49 U.S.C., Sec. 15(1). I 

See, for example, 16 U.S.C. 825(m); 15 U.S.C. 77t(b); 15 U.S.C. jzSufc); 15 U.S.C. 79r(f); 

15 U.S.C. 80a-41(e); 15 U.S.C. 80b-9(e). ! 
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Commission's power to issue a'cease and desist order. In the exercise 
of its administrative powers the Commission is at liberty to proceed 
either by the promulgation of general rules or by an ad hoc, case-by-case 
evolution of statutory standards. Securities and Exchange Commission 


V. Chenery Corporation, 332 U.S. 194, 202-3. See also Columbia Broad¬ 


casting System V. United States, 316 U.S. 407, 421. The latter approach 


is particularly appropriate where, as appears here, "the agency may not 
have had sufficient experience with a particular problem to warrant rigidi- 

24 

fying its tentative judgment into a hard and fast rule or where "the 
problem may be so specialized and varying in nature as to be impossible 

25 

of capture within the boundaries of a general rule. " 

The Commission has asserted here, as an apparently undeviating 
fiat, that the public interest, convenience and necessity in the continued 
operation of a particular facility, a facility which provides satisfactory 
television reception to a small and geographically isolated community 
without interfering with anyone else*s utilization of radio frequencies, 
may not be considered in an individual cease and desist order proceeding, 
but that the television receivers in the town of Bridgeport must be blacked 
out until the Commission can complete the lengthy process of promulgat¬ 
ing rules and regulations which will apply nation-wide. Such an assertion 

negates the obligation of the Commission to **encourage the larger and . 

26 

more effective use of radio in the public interest;** it imposes a rigid 

23 

"Whether a booster station would serve the public interest is a question which would be relevant to a 
determination of whedier the Commission should adopt rules to provide for the licensing of such a ser* 
vice, but the possibility of making a showing to justify establishment of a new service does not warrant 
any person anticipating such action and establishing a station without benefit of any license." (Conclu¬ 
sion 3. Tr. 685) 

24 Securities and Exdiange Commission v. Chenery Cotpotaticm, 332'U.S. 194 , 202. Here the Com¬ 
mission had promulgated no regulations relating to booster stations or any other system by whidi Bridge¬ 
port could be supplied television service. The Examiner noted, in paragrai^ 20 (Tr. 480). that Part 15 
of the Commission's Rules was undergoii^ a "realistic reappraisal." 

25 

Securities and Exchange Commission v. Chenery Corporation, ibid. The distinguishing features of 
: the Bridgeport situation are its topography and its isolation. The hflh surrounding it prevent the Spokane 
signals from reaching die valley floor and at the same time concentrate the inhabitants in a relatively 
small area. A regulation whi<h may be unavoidable for an apparatus located in a metropolitan or 
diickly settled area may not be necessary in Bridgeport. 

Section 303(g). 
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27 

and wholly unnecessary limitation upon the discretion of the Commission 

28 I 

and the rights of the public. | 

i 

The facts of the present case amply demonstrate the sterile and 
unfortunate consequences that must inevitably flow fi|om the denial of 
discretion to an administrative agency in connection jwith the abatement 
of technical violations of a regulatory statute. Because of an **e^eri- 
mentally developed displaced image** which did not interfere with the 
actual reception on Mr. Crabtree*s television receiver in a house that 

i 

no longer exists, and because **ghost images** would |)e produced in a 
narrow **fringe area** where there is no receiver to detect them, if in 

i 

fact there was any direct signal in that area to induct the images, the 
Commission considers itself compelled to abate the (|>nly television 

I 

service available to Mr. Crabtree himself and some j800 of his neighbors 

j 

and fellow citizens who inhabit Bridgeport, without regard to the fact 
that no one -- including the Commission — gains an^f advantage from 
doing so. 

It is respectfully submitted that for the reasomj heretofore suggest¬ 
ed this wholly destructive construction of Section 31^ (b) of the statute is 

patently erroneous. Since the cease and desist orde^ issued by the Com- 

i 

mission was avowedly based upon an erroneous conception of the Comm is- 
sion*s power, it follows that that order must be set dside and the case 

j 

remanded to the Commission for a new determinatioi^ without speculation 
as to the result which the Commission may reach updn a reconsideration 




38 


under the proper rule. Securities and Exchange Commission v. Chenery 
Corporation, 332 U.S. 194, 200, and Securities and Exchange Commis ¬ 
sion V. Chenery Corporation, 318 U.S. 80, 87; Federal Communications 
Commission v. RCA Communications, Inc. , 346 U.S. 86, 91. 

Respectfully submitted, 

Richard K. Pelz 
James R. Browning 

1021 Tower Building 
Washington 5, D. C. 

Attorneys for Appellant. 
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APPENDIX 

The provisions of Sections 301 and 312 (b), (c) and (d) of the Com¬ 
munications Act of 1934, as amended, are as follows: 

Section 301. License for radio communication or transmission of 
energy. 

It is the purpose of this chapter, among other things, to maintain 
the control of the United States over all the channels of interstate and 
foreign radio transmission; and to provide for the use of such channels, 
but not the ownership thereof, by persons for limited periods of time, 
under licenses granted by Federal authority, and no such license shall 
be construed to create any ri^t, beyond the terms, conditions, and periods 
of the license. No person shall use or operate any apparatus for the trans¬ 
mission of energy or communications or signals by radio (a) from one 
place in any Territory or possession of the United States or in the Dis¬ 
trict of Columbia to another place in the same Territory, possession, or 
District; or (b) from any State, Territory, or possession of the United 
States, or from the District of Columbia to any other State, Territory, or 
possession of the United States; or (c) from any place in any State, Terri¬ 
tory, or possession of the United States, or in the District of Columbia, 
to any place in any foreign country or to any vessel; or (d) within any State 
when the effects of such use extend beyond the borders of said State, or 
when interference is caused by such use or operation with the transmis¬ 
sion of such energy, communications, or signals from within said State 
to any place beyond its borders, or from any place beyond its borders to 
any place within said State, or with the transmission or reception of such 
energy, communications, or signals from and/or to places beyond the 
borders of said State; or (e) upon any vessel or aircraft of the United 
States; (f) upon any other mobile stations within the jurisdiction of the 
United States, except under and in accordance with this chapter and with 
a license in that behalf granted under the provisions of this chapter (Act of 
June 19, 1934, ch. 652, Sec. 301, 48 Stat. 1081, 47U.S.C. Sec. 301.) 
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Section 312. Administrative sanctions— 

(b) Cease and desist orders. 

Where any person (1) has failed to operate substantially as set 
forth in a license, or (2) has violated or failed to observe any of the pro¬ 
visions of this chapter, or (3) has violated or failed to observe any rule 
or regulation of the Commission authorized by this chapter or by a treaty 
ratified by the United States, the Commission may order such person to 
cease and desist from such action. 

(c) Order to show cause. 

Before revoking a license or permit pursuant to subsection (a) of 
this section, or issuing a cease and desist order pursuant to subsection (b) 
of this section, the Commission shall serve upon the licensee, permittee, 
or person involved an order to show cause why an order of revocation or 
a cease and desist order should not be issued. Any such order to show 
cause shall contain a statement of the matters with respect to which the 
Commission is inquiring and shall call upon said licensee, permittee, or 
person to appear before the Commission at a time and place stated in the 
order, but in no event less than thirty days after the receipt of such order, 
and give evidence upon the matter specified therein; except that where safe¬ 
ty of life or property is involved, the Commission may provide in the order 
for a shorter period. If after hearing, or a waiver thereof, the Commis¬ 
sion determines that an order of revocation or a cease and desist order 
should issue, it shall issue such order, which shall include a statement 
of the findings of the Commission and the grounds and reasons therefor 
and specify the effective date of the order, and shall cause the same to be 
served on said licensee, permittee, or person. 

(d) Burden of proof. 

In any case where a hearing is conducted pursuant to the provisions 
of this section, both the burden of proceeding with the introduction of evi¬ 
dence and the burden of proof shall be upon the Commission. (Act of June 
19, 1934, c. 652, Sec. 312, 48Stat. 1086, amended July 16, 1952, c. 879, 
Sec. 10, 66Stat. 717) 
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STATEMENT OF QUESTIONS PRESENTED 

i 

j 

The questions in this case were stipulated by the parties 
and approved by this Court in its order dated March 23« 1956. 

The questions^ as stipulated^ are as followsj: 

i 

1. Appellant operates an unlicensed television "booster** 
station on a hill overlooking Bridgeport, Maihington, which 
station receives signals froa two licensed television stations 

I 

in Spokane, Mashington, amplifies the signalji and retransmits 
them into the town of Bridgeport. One to ge|>graphical eon- 

I 

ditions, no usable television signal is diredtly received in 
Bridgeport. Appellant's booster station provides a ainiaua 
signal of 15 microvolts per meter over a con|-shaped area 

approximately 8 to 10 miles in depth and 5 miles in width at 

i 

its widest point. No measurable signal froa|the booster 
station can be detected outside the state of|Mashington, and 

no substantial interference to direct reception of authorized 

i 

radio communications exists. The Federal Coipmuni eat ions 

j 

Commission, after conducting a hearing, issued an order pursuant 
to Section 312 of the Act, requiring appellaijt to cease and 
desist froa any further unlicensed operation lof its booster 

I 

I 

station. The questions presented for determination by tbis 
Court are: | 

I 

a. Mhether the Commission correctly determined that 
under Section 301 of the Communications Act the booster station 


(i) 




operated by appellant can be operated only pursuant to a 
license issued by the Couission in conformity with the 
provisions of the Communications Act. 

b. Whether the Commission correctly held that if a 
license is required for. appellant's booster station it cannot 
determine as a matter of discretion that no cease and desist 
order should issue or that the booster may continue in opera¬ 
tion without a license because, as a matter of policy, such 
operation might otherwise be in the public interest. 

2. Resolution of the other questions raised by the 
contested Commission order, i.e., (1) whether Section 318 
necessitates a licensed operator to operate appellant's 
station, and (2) whether Section 325 requires appellant to 
secure express authority from the Spokane stations to retrans¬ 
mit their signals, will turn upon the Court's determination 
of the questions presented in paragraph 1. 


(ii) 
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COUNTERSTATEMENT OF THE CAS^ 

There is little disagreement between th^ parties in 
gegard to the material facts in this case, the findings of 
fact in the Commission's decision are essent|ally the basis 
upon which both appellant and ourselves have{formed our 

i 

arguments. However, we belieire that a short! summary of the 

1 / 

material facts may be helpful to the Court. 

Appellant operates an unlicensed television booster 

I 

station on Dyer Hill overlooking Bridgeport,{Washington, 
from the west. Bridgeport, a town with a population of some 


2./ Since the facts summarized here are extracted from the 
Findings of Fact in the Commission's decisiop (R. 677-683), 
the only citations given are to specific facps in the 
hearing record. 
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0OO« is located about 110 miles west of Spokane, tfasbington, 

about 90 miles south of the Canadian border, and a considerable 

distance from the other borders of the State of Washington. 

The town is so situated geographically, being in the Columbia 

River gorge, that no usable television signal is presently 

available to its inhabitants coming directly from any licensed 

television station; in fact, the town is not within the ser- 

2 / 

vice area of any existing itelevision broadcast station. 

Appellant is a corporation organized in 1954 for the sole 
purpose of assuming responsibility for operation of the booster 
station, which had been constructed in part by a Bridgeport 


2/ Appellant suggest? that under the Commission's allocation 
plan, Bridgeport was intended to be within normal service 
range of the Spokane television stations, but that its location 
in a depression between two cliffs of the Columbia gorge pre¬ 
vents this expected service (Br. 2, 29). This is not the fact. 
Bridgeport is 110 miles from Spokane and 116 and 110 miles, 
respectively, from the locations of the Spokane Channel 4 and 
Channel 6 television station transmitters (R. 67B, 240-241). 

The Commission's rules recognize two degrees of television 
service. Grade A and Grade B, in addition to the stronger 
signal required to be put over the principal city to be served. 
Section 3.683, 47 C.F.R. 3;683, 1 Pike & Fischer, R.R. 53:674. 
The normal coverage radius of Grade B service (the lesser 
grade of service) is 101 miles on Channels 4 and 6 with the 
power and antenna heights of the Spokane stations. Section 
3.699; 47 C.F.R. Pt. 3, Sabpart E, Fig. 5; 1 Pike & Fischer, 
R.R. 53:716, Fig. 9. The signal strength of the Spokane 
Channel 4 station at the booster receiving antenna was only 
150 microvolts per meter (uv/m) (R. 120-122), whereas a signal 
of 225 uv/m is the minimum required for Grade B service. 

Section 3.683, supra . 

The fact is, of course, that the allocation table assigns 
channels to Omak-Okanogan, Wenatchee, Ephrata, and Grand 
Coulee, Washington, (Section 3.606, 47 C.F.R. 3.606, 1 Pike & 
Fischer, R.R. 53:602, 607), 29, 51, 48, and 32 miles, respec¬ 
tively, from Bridgeport (R. 240-241), and it was from stations 
located in these cities that Bridgeport was expected to 
receive service. But except for a construction permit for a 
station in Ephrata, which is held up in a protest hearing 
(Docket No. 11414), hone of these assignments has as yet been 
implemented. 
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resident. Membership in appellant corporatijon is available 
to any person in Bridgeport who is able to obtain television 
reception from the booster station and who ^s willing to pay 
$5.00 annual dues. Present membership is ajiparently about 80. 

The booster station consists of the fo^owing component 
parts: receiving antennae capable of pickii[g up the television 

signals transmitted by station KXLY-TV on Channel 4 and station 

I 

KHQ-TV on Channel 6, from Spokane, Washington; amplifiers 

I 

operated by electric power, which increase ^he s^xength of the 

I 

signals received; and directional transmitting antennae, lo- 

i 

cated somewhat down the hill from the receiving antennae, which 


Bridgeport. Testi- 
the apparatus 


re-transmit the signals in the direction of 
mony of Commission engineers indicates that 
transmits a usable signal to the town of Briidgeport, over a 

I 

cone-shaped area extending outward from thej transmitter about 


8 to 10 miles, and about 5 miles across at lits widest point. 


The outer edges of the cone-shaped pattern were established at 

i 

points where the engineers measured a signal strength of 15 
microvolts per meter. Estimated output power of the booster 
is less than one watt. The booster signal does not detectably 

I 

extend beyond the borders of the State of Washington, although 

the radio waves set in motion by the booster array extend 

3 / 

indefinitely. 

Interference by the booster station with the signal of 


Z/ The strength of the signal of the booster outside the 
State of Washington is too small to be measured by existing 
equipment, and is probably less than the "noise level" — 
static caused by various incidental radiations from other 
sources. 
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station KXLY-TV was found on the receiver of a Hr. Crabtree, 
who lived on Dyer Hill; displaced, or **ghost**, images were 
found on his television screen at certain orientations of his 
antenna. In addition, there was uncontroverted testimony 
that areas exist at the fringe of the booster radiation pattern 
where co-channel interference in the form of displaced images 
could not be eliminated by antenna adjustment or receiver, 
selectivity. However, no usbble signal from an authorized 
television station was shown to be present in such fringe 
areas, and interference was not experimentally demonstrated 
there. Measurements by Commission engineers further indicated 
that the booster radiates greatly in excess of the limits 
permitted for unlicensed operation of radio frequency energy 
radiating devices, as provided in the existing or proposed 
Part 15 of the Commission’s rules. Sections 15.1-15.69, 20 
F.R. 10056, 1 Pike & Fischer, R.R. 65:11,-65:16; Docket No. 
9288, 19 F.R. 2319. 

Appellant’s booster station receives and re-transmits 
television programs originally broadcast by stations KXLY-TV 
and KHQ-TY in Spokane, Washington. While their signals travel 
entirely within the State of Washington from Spokane to Dyer 
Hill, the Spokane stations broadcast network programs 
originating outside the state and coming into the state by 
radio and wire. Programs broadcast also include films moved 
by mail and otherwise across state lines, news reports and 
special events nationally and internationally gathered and 
distributed, and comaercial messages designed to affect the 
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sale and distribution of products that move in interstate 
commerce. 

i 

I 

As a condition precedent to the show ^ause proceeding in 

i 

which the above facts were found, the Commission, in compliance 
with Section 312(e) of the Communications Act of 1934, as a 
amended, 47 U.S.C. 312(e), and Section 9(b) of the Administra¬ 
tive Procedure Act, 5 U.S.C. 1008(b), directed a letter to 
appellant on November 3, 1954, calling to its attention the 
fact that its conduct appeared to be in violation of Section 
301 of the Communications Act, 47 U.S.C. 301, and affording 
appellant opportunity to demonstrate or achieve compliance 
with the requirements of the law. Appellant continued to 
operate its unlicensed booster station and took no steps to 
comply with Section 301. 

By order released April 1, 1955, the Commission directed 

4 / 

that appellant show cause, pursuant to Section 312(lc), why 
an order should not issuB* directing appellant to cease and 
desist from operating its booster station without a license, 
without a licensed operator, and without securing authority 
from stations KXLY-TV and KHQ-TY to rebroadcast their programs 
as required by Section 325 of the Act, 47 U.S.C. 325. 


£/ Section 312(e) of the Act, 47 U.S.C. 312(c), requires 
That the Commission issue a show cause order before issuing 
a cease and desist order pursuant to Section 312(b). Section 
312(b), 47 U.S.C. 312(b), provides: 

**tfhere any person (1) has failed to operate substantially 
as set forth in a license, or (2) has violated or failed to 
observe any of the provisions of this Act, or (3) has violated 
or failed to observe any rule or regulation of the Commission 
authorized by this Act or by a treaty ratified by the United 
States, the Commission may order such person to cease and 
desist from such action.** 



Pursuant to this order, a hearing was held in Wenatchee, 
Washington, on May 16 and 17, 1955, at which both the Commis¬ 
sion and the appellant were represented, the latter by its 
president in lieu of counsel. Counsel for the Commission 
thereafter filed proposed findings and conclusions, with brief 
and appendices in support thereof. The Hearing Examiner 
issued an initial decision, released October 19, 1955, in 
which he determined, without ruling on the issues of law pro¬ 
pounded in the Commission's April 1st order, that the operation 
of the booster station was, not in conflict with the public 
interest, convenience, or necessity, and a cease and desist 
order should therefor not issue. 

Exceptions and a brief in support thereof were filed by 
Commission counsel, C.J. Community Services filed a reply 
thereto, and oral argument before the Commission en banc was 
heard on December 19, 1955. The Commission, by Decision 

I 

adopted February 23, 1956, and released February 24, 1956, 
found the booster station to be operating in violation of 
Sections 301, 318, and 325 of the Communications Act, and 
ordered appellant to cease and desist from such illegal 
operations. 
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SUHHARY OF ARGUMENT 
I 

The operation of appellant's booster station without 

* 

a license is in violation of Section 301 of ^he Commnni- 

I 

j 

cations Act of 1934. Congress enacted the licensing system 
of the Act as a comprehensive regulatory scheme designed to 

i 

"maintain the control of the United States over all the 

j 

channels of interstate and foreign radio trajnsmission.** The 

I 

language of the Act itself, its legislative jhistory, and 

! 

pertinent judicial decisions all show the de|termination 


of Congress to occupy the field to the full 
constitutional power. Congress ensured an a 


limit of its 
dequate and 


efficient nation-wide and foreign communica^'ion system, 

j 

whose control would not be impaired by unlicensed opera¬ 
tions, by prohibiting in Section 301 any unlicensed trans- 

i 

missions which either cross state lines, interfere with 

[ 

interstate transmissions, or otherwise have |**effects** 
extending beyond the borders of a state. 

II i 

I 

I 

Under Section 301, appellant's unlicensed booster 
operation is illegal because it transmits signals that 

I 

interfere with interstate communications, ^uch inter- 

i 

ference with the signal of station KXLY-TV it Spokane was 
found on the television receiving set of a l^r. Crabtree, 

i 
I 

who lived near the booster transmitter. Th^s actual 


interference is not put beyond the reach of 


the statute 


by the fact that it could be eliminated by i different 
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antenna orientation or by the subsequent destruction of 
Hr. Crabtree*s house, for the interference still exists 
whether it causes any particular harm at the present time 
or not. ' The interfered-with Spokane signal constitutes 
communications by radio from outside the State of Washington 
under Section 3(b) and 3(d)iof the Act, because the Spokane 
station receives programs from outside the State by radio 
and wire and transmits these programs to places within 
the State. 

Ill 

Appellant*s booster operation is also in violation 
of Section 301 because the "effects of such use extend 
beyond the borders** of the State. This clause of Section 
301 is not limited to transmissions which cross a state 
border, which are covered by another clause of the Section, 
but refers to a practical effect upon the nationwide 
system of interstate communications intended to be es¬ 
tablished by Congress. Unlicensed operators such as ap¬ 
pellant's booster station have, as the Commission found, 
a real and substantial effect upon the ability of the Com¬ 
mission to provide for the efficient use of the spectrum 
in the public interest. While certain devices which 
radiate very little energy dp not affect the pattern of 
licensed services, this is not the case with television 
booster stations whose unlicensed growth would make impos¬ 
sible any orderly development of a nationwide television 
service. 


I 


-9- 


IV 


Section 312(b) of the Communications Act 


states that 


the Commission '*may'* order persons to cease a^d desist from 
conduct in violation of the Act or Commission! rules. Con- 

i 

i 

trary to appellant’s interpretation, this lanj'guage does not 

I 

give the Commission discretion to allow the cjontinuance of 
operations which are in violation of Section jsoi. For, 
while the Commission has discretion to decide whether to 

I 

i 

seek a criminal prosecution or an injunction jto terminate 
an illegal operation, or whether to employ tlje cease and 

desist order procedure, it does not have discretion to 

i 

decide, as a matter of its own policy, that operation 

declared illegal by Congress shall be permitted to continue. 

I 

I 

In this case, having found appellant’s booster operations 
to be in violation of Section 301 of the Actj the Commission 
properly determined that a cease and desist Qrder should 

j 

issue, and properly rejected appellant’s contention that 

i 

because the booster operation served a useful purpose it 
should be permitted to continue in operationj The proper 

method of bringing some new type of service ^o the public 

I 

is through the adoption of rules providing f^r the new 

I 

service. The alternative of instituting thej service with¬ 
out authorization is clearly prohibited by tjie Act. 


I 
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ARGUMENT 

1 . 

THE OPERATION OF APPELLANT'S BOOSTER STATION 
WITHOOT A LICENSE IS ILLEGAL UNDER SECTION 
301 OF THE COMMUNICATIONS ACT 

I 

Appellant in this case has argued that the Bridgeport 
booster is not a device for the "transmission of energy or 
communications or signals by radio", required to be licensed 
under Section 301 of the Communications Act of 1934, as 
amended. It does so by contending that the booster's signal 
does not go beyond the borders of the State of Washington, 
that it does not interfere with the reception of interstate 
radio transmissions, and that therefore its operation is not 
covered by the statutory proscription of unlicensed operations. 

We shall show, however, that Congress, in esbablishing 
the licensing scheme which it carried over without significant 
change from the Radio Act of 1927 into the Communications Act 
of 1934, both intended to and in fact did give the Commission 
plenary licensing authority over radio transmitting apparatus 
capable of having any significant effects upon other transmit¬ 
ting devices. This was necessary because the comprehensive 
regulatory scheme adopted by Congress cannot be effectuated 
iide-by-side with a pattern of unlicensed facilities utilizing 
the same spectrum. We shall also demonstrate that the Bridge¬ 
port booster comes within the category of devices which must 
be licensed under Section 301(d) of the Communications Act 
because (1) it interferes, within the meaning of that Section, 
with signals and communications coming into the State of 
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I 

Washington from other states, and because (2|) it has substan¬ 
tial ’'effects** beyond the borders of the Staie of Washington. 


The Licensing Authority Given the Commission 
By Congress In the Communications Act Was 
Intended To Be And Is Comprehensiyel. 


The all-embracing objectives of Congress with respect to 

I 

the licensing powers of the Commission are njade clear in the 
Communications Act of 1934. Section 1 of tlje Act, 47 U.S.C. 
151, states that the Commission has been estiablished by 

i 

Congress with the purpose of I 

. . . regulating interstate and foreigi^ commerce 
in eommunicatien by wire and radio so as to make 
available, so far as possible, to all the people 
of the United States a rapid, efficient. Nation¬ 
wide, and world-wide wire and radio eoijiimunieation 
service with adequate facilities at*reasonable 
charges, for the purpose of the nationjil defense, 
for the purpose of promoting safety of| life and 
property through the use of wire and radio 
communication, and for the purpose of Necuring a 
more effective execution of this polic^ by 
centralizing authority heretofore granjted by law 
to several agencies and by granting additional 
authority with respect to interstate alnd foreign 
commerce in wire and radio communication ... 

This general intent is made explicit with respect to 

the operation of apparatus for the transmission of "energy, 

signals or communications by radio," by the opening sentence 

of Section 301 of the Act, a section entitled "License for 

Radio Communication or Transmission of Energy," where it is 

expressly stated that: 

It is the purpose of this Act, among other 
things, to maintain the control ef the United 
States over 0*1 It he channels of interstate and 
fereian radio transmission: and to provide for 
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the use of sucb channels, but not the owner¬ 
ship thereof, by persons for limited periods 
of time, under licenses granted by Federal 
authority, and no such license shall be con¬ 
strued to create any right, beyond the terms, 
conditions, and periods of the license. 

(Emphasis added.) 

This definitive statement is followed in Section 
301 by a listing of six groups of specific situations in 
which operation of radio transmitting apparatus is pro¬ 
hibited **except under and in accordance with this Act 
and with a license in that behalf granted under the 
provisions of this Act.** Subsection (a) relates to 
communications within territories or possessions irre¬ 
spective of any interstate effect. Subsections (b) 
and (c) refer to interstate and foreign communication 
respectively. Subsection (e) to apparatus aboard any 
vessel or aircraft and (f) to apparatus upon "any other 
mobile stations." Subsection (d), with which we shall 
be primarily concerned, deals with no less than four 
situations of transmissions "within any State" where 
licenses are required, namely 

/l / when the effects of such use extend beyond 
the borders of said State, or /27 when interference 
is caused by such use or operation /a7 with the 
transmission of such energy, communications, or 
signals /T 7 from within s^d State to any place 
beyond its borders, or /li / from any place 
beyond its borders to any place within said 
State, or /b 7 with the transmission or recep¬ 
tion of such energy, communications, or signals 
from and/or to places beyond the borders of 
said State. (Bracketed notation added.) 

The legislative history of Section 301 makes clear 

that Congress, in specifying the numerous categories of 

situations in which radio transmitting apparatus, including 


-1.3- 


5/ 


television transmitting apparatus, mnst licensed, did so 

I 

in a conscious effort at comprehensive coverjage of all devices 
which might have any significant impact upoij private interstate 

or foreign communications or upon military Or other governmental 

i 

communications, I 


of radio stations 
Act of that year 
transmission of 


The need for **comprehensive** licensing 
was recognized as early as 1912. The Radio 
provided for licensing of apparatus for the 

signals **the effect of which extends beyond I the jurisdiction of 

i 

the state or territory in which the same are nade, or where 

I 

interference would be caused thereby • • ,**1 as well as of 

I 

apparatus used directly for interstate or fbreign intercourse. 
37 Stat. 302. The legislative hearings on jhe bill make clear 

I 

this language was intended to cover licensing of **sfflall experi- 

I 

mental stations, amateurs, and all that sor^ of thing," which, 
unless brought under federal control, the draftsmen of the 

I 

I 

legislation felt would interfere not only w^th the transmis- 

i 

sions of the private communications companies but also with 

16 / 

essential military and naval communicationsi 

I 

The Radio Act of 1927, adopted after t|ie complete break-* 

. ! 
down of the 1912 regulatory scheme, was equally "comprehen- 

I 

sive" in intent and result. See National Broadcasting 

j 

Company r. United States . 319 D.S. 190, 2121-213. In explain¬ 


ing the language of Section 1 of the new Ac 


t, which is almost 


Section 3(b) of the Act defines "radio communications" to 
Tnclude transmission of "signs" and "pictures" by radio. 

47 n.S.C. 153(b). I 

See Hearings before House Committee on ^he Merchant 
Marine and Fisheries on H.R. 15357, 62ad Co^g., 2nd Sess., 
pp. 8-10, 13, 43. I 
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identical with that now appearing in Section 301 of the 
Comnuttications Act of 1934, all of its sponsors and draftsmen 
made clear their intent to require licensing of all transmit¬ 
ting apparatus, irrespective of location or power, which might 
in any way hamper essential federal control over communica¬ 
tions. Thus, Stephen P. Davis, Jr., Solicitor of the Depart¬ 
ment of Commerce, testifying before the Senate Committee 
considering the legislation, stated with respect to the 
licensing requirements: 

The first section of the bill, section 1, para¬ 
graph (1), on page 1 of the bill, assumes Federal 
jurisdiction of all classes of radiocommunication, 
and makes the specific provision that no person may 
operate apparatus for radiocommunication except 
under ,a Federal license. The bill announces two 
theories on which to base Federal control: First, 
the theory of Federal ownership of the ether, the 
medium of radiocommunication; second, the theory 
that all radiocommunication is necessarily inter¬ 
state in character, and constitutes interstate or 
foreign commerce and, therefore, falls within the 

control of the Congress of the United States. 

m m m 

The bill, as I say, assumes jurisdiction of 
all radiocommunication, both interstate and 
foreign and intrastate in so far as it may in any 
way interfere with interstate or foreign commerce. 
Hearings before Senate Committee on Interstate 
Commerce on S. 1 and S« 1754, 69th Cong., 1st Sess., 
pp. 101-102. 7/ 

Similarly, Secretary of Commerce Hoover, testifying 

before the House Committee;on The Merchant Marine and 

jjf See also Davis' testimony on this point before the House 
Committee on The Merchant Marine and Fisheries. Hearings on 
H.R. 5589, 69th Cong., 1st Sess., pp. 19-20. In a book. 

The Law of Radio Comimnication . published in 1927, Mr. Davis 
stated, at p. 29, that even if radio transmission mere 
intended as a communication between two points within a state, 
"its very presence might seriously interfere with interstate 
comnmnications.*' Mr. Davis forecast the booster situation in 
continning, "regulation of purely intrastate radio activity 
may therefore be essential to the orderly conduct of inter¬ 
state communication." 


7 




Fisheries, on a bill containing similar langiLage, stated: 

I 

First, the bill affirmatively assert^ and assumes 
Jurisdiction in the Federal Government j)ver all phases 
of radiocommunication in so far as suchj communication 
constitutes or affects interstate or foreign commerce. 

I believe that Federal supremacy is absi>ltttely essen¬ 
tial if this system of communication isj to be preserved 
and advanced, and there can be no question about the 
interstate character of radio. Every wjard broadcasted 
in the United States traverses a State ^ine somewhere. 

Second, it provides an administrative organization 
by which Federal control can be exercised. It requires 
a Federal license as a prerequisite to the operation of 
a transmitting station. This licensing system has been 
in effect since the passage of the act |of 1912 and has 
demonstrated its soundness in spite of jother deficieney 
cies in that law. j 

I 

Third, it retains complete control i|n the Federal 
Government of all channels of radio coubnunications. 
Hearings on H.B. 5589, 69th Cong., IstlSess., pp. 10-11. 

I 

Representative White, the author of thq bills which were 

I 

I 

later adopted, made clear in the course of ^he House hearings 


that '*in legislation, yon might fall very fer short of 


conferring upon a department the full measujre of your author¬ 
ity; so that I thought it was necessary to Specify the powers 

i 

conferred,** and that **here I have undertake^ to define the 


extent of the power which is to be exercise^, and I think it 


roes to the constitutional limit. That was! its purpose. 


I 

anyway.** (Hearings before House Committee jon The Merchant 


Marine and Fisheries on H.R. 5589, 69th Cong., 1st Sess., 

8 / 

pp. 20-21, emphasis added.) And Senator Dill, who managed 


the bill in the Senate, made similar statements in the 


Q/ It is not without significance that Representative White 
was also a delegate to the 1927 Washington International 
Radiotelegraph Conference, which adopted a convention, subse¬ 
quently ratified by the Senate, which provided, in Article 2 

(Continued on next page) 


course of the Senate debates. The isteut of Congress was 
also stated in the Senate Report on the bill which was 
eventually adopted, where it is stated: 

Congress has repeatedly legislated regarding 
conunercial communications by wireless telegraph 
because that constitutes interstate commerce. 
Commercial broadcasting also is interstate com¬ 
merce. By the very nature of radio broadcasting . 
if Congress can protect and regulate commercial 
wireless and commercial broadcasting, it becomes 
necessary that it control and regulate all broad¬ 
casting. Otherwise unregulated broadcasting 
would destroy all reliability and efficiency in 
the commercial field . Radio by its very nature 
is interstate in its effects, because the radio 
waves which travel outward in every direction 
from the broadcasting station can not be stopped 
by any known device. S. Rep. No. 772 on H.R. 

9971, 69th Cong., 1st Sess., p. 2, (emphasis 
added). 

The judicial interpretation of the Radio Act of 1927 
and the Communications Act of 1934, fully supports this 
comprehensive view of the Commission's licensing authority. 
In the first Supreme Court case cmnstruijig the licensing 
provisions of the Radio Act, Federal Radio Commission v. 
Nelson Brothers Bond and Mortgage Co .. 2B9 D.S. 266, at 
279, the Court stated: 

No question is presented as to the power of 


^ (Continued) of the annexed General Regulations, that 
Tno radio transmitting station shall be established or 
operated by an individual or by a private enterprise with¬ 
out special license issued by the Government of the country 
to which the station in question is subject.** Treaty Series 
No. 767, p, 14 (translation). Similar language has been 
carried over into the later revisions of these Regulations 
at the Cairo Conference of 1938, and the Atlantic City 
Conference of 1947, the Radio Regulations of which are 
presently in force internationally. See Treaty Series No. 
948, p. 146; Treaties and Other International Acts Series 
1901, p. 411. 

9/ See 67 Cong. Rec. 12351-12353. See also statement of 
Representative Nhite, 67 Cong. Rec. 5479. 



-17- 


I 

the Congress, in its regulation of interstate com¬ 
merce, to regulate radio communications. No state 
lin^e divide the radio waves, and natijonal regula¬ 
tion is not only appropriate but essehtial to the 
efficient use of radio facilities. Iii view of the 
limited number of available broadcasting frequen¬ 
cies, the Congress has authorized allocation and 
licenses. The Commission has been set up as the 
licensing authority and invested with jbroad powers 
of distribution in order to secure a Reasonable 
equality of opportunity in radio transmission and 
reception. I 

i 

i 

And this Court, even earlier, in passing upon the denial 

i 

of renewal of a broadcast license in Technical Radio Labora- 

i 

torv V. Federal Radio Commission. 59 Add. O.C. 125. at 127. 

—————————— I 

36 F. 2d 111, at 113, stated: , 

Under the commerce clause of the Constitution 
(article 1, § 8, cl. 3), Congress has power to reg¬ 
ulate interstate commerce, and radio communication 
in general falls within this classification. White¬ 
hurst V. Grimes, (D.C.) 21 F. (2d) 787; 35 Op. 

Attys. Gen. 126; White v. Federal Radio Commission 
(D.C.) 29 F. (2d) 113; United States v. Am. Bond 
& Mtg. Co. (D.C.) 31 F. (2d) 448; Davis, Law of 
Radio Communication, p. 29. Itigiyy bo questioned 
whether radio broadcasting can in any case be so 
restricted in practice as to be wholly intrastate 
in character. It is clear, however, that the 
broadcasting service of WTRL cannot be exclusively 
intrastate, for its location is such that its 
electric waves may cross state lines, and may also 
interfere with the reception of radio communications 
from other states. 

There are many other Court decisions in a similar vein, 

10 / 

which need not be quoted ^ extenso here. The language 

of United States v. Betteridae . 43 F. Supp. 53, at 55 (D.C., 


10/ See, e.g., Whitehurst v. Grimes. 21 F,, 2d 787 (D.C., 

E.D. Ky.); General Electrfc Co . v. Federal Radio Commission . 
58 App. D.C. 386, 31 F. 2d 630, reversed on other oronnds . 

281 U.S. 464; WBT v. Poulnot . 46 F. 2d 671 (D.C., E.D. 

S. Car.); United States v. Gregg , 5 F. Supp. 848, 857 (D.C., 
S.D. Tex.); Dumont v. Carroll . 184 F. 2d 153 (C.A. 3rd Cir.), 
certiorari denied. 340 U.S. 929. 
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N.D. Ohio), a criminal prosecution for unlicensed operation 


I 


of a low power radio-transmitter warrants repeating. Said 
the Court: 


4 

V 


It is needless to go into a lengthy dissertation 
on the inherent natural characteristics of radio 
transmission to arrive at the inescapable conclusion 
that all transmission of energy, communications or 
signals by radio, either use an interstate or 
foreign channel of transmission or so affect inter- 
state or foreian channels as to require the reanla- 


tiott of their use by licensina or otherwise if the 


announced purpose of this section, i.e.. the reten¬ 


tion of control in the United States of all channels 


of interstate and foreign radio communication, is to 


be carried ont effectively . The daily use of the 
radio, even to a lay mind unacquainted with the 
science of radio transmission or its engineering 
intricacies, has clearly demonstrated this conelnsion. 

A careful analysis,of the prohibited operations 
of a radio transmitting apparatus without a license 
discloses that the section /SOl of the Aejt7 is so 
all-inclusive that it would require great’^imaginative 
faculty to find an instance where the operation of a 
transmitting apparatus would not be embraced within 
the provisions of the Act. In fact, I am bound to 
come to the conclusion that all the operations of a 


radio transmitting apparatus fall into one or the 


other or several subsections of the statute and that 


under the Act, none can operate without a license. 
(Emphasis added.) 11 / 


I 


11 / Appellant argues in its brief that all of the reported 
eases involving unlicensed operation of transmitting equip¬ 
ment involved situations in which actual interference or a 
measurable signal outside the state of origin had been ob¬ 
served. This does not detract, however, from the recogni¬ 
tion by the Courts in those eases of the all-embracing 
nature of the Commission's regulatory authority even where 
no such evidence is available, but only indicates the 
likelihood that one or both of these two consequences of 
radio operation will result from any transmission capable 
of being heard over an area of more than a few miles, as 
indeed was the ease with the booster here. (See point B 
infra.) 


j 
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The question may legitimately be asked prhy, if Congress 

I 

intended to give the Commission the comprehejnsive licensing 

i 

authority which we have argued it did confer!, it did not do so 


by a simple requirement that all apparatus f 


or the transmission 


of radio energy had to be licensed. There aire two reasons for 


the detailed itemizations in Section 301. T 
while the draftsmen of the several Acts werd 


he first is that, 
not aware of any 


devices for the transmission of radio energy which would not 

I 

i 

either be in interstate communication themsdlves or affect it, 

they recognized the theoretical possibility that such devices 

12 / 

might exist then or in the future, and it was intended 

that such devices, if they should indeed exist, be excluded. 

i 

The second reason was that it was also inteiided to reach the 
full extent of Constitutional authority oveij’ interstate trans- 

j 

mission^, and intrastate transmissions whicli might affect 
them, and it was felt essential to spell ou^ the various 


12 / The Commission in Parts 15 and 18 of i^s rules, 
discussed infra at pp. 31-33 , has recognized that there 
are vivs^ces which either deliberately or as I an incidental 
by-product of other operations transmit radio signals of 
extremely hwm power which, if certain definite restrictions 
are maintained, would not normally affect authorized radio 
communications regardless of where they are!located or the 
extent of use of the spectrum by licensed services. These 
devices accordingly do not need to be licensed. 


A series of Supreme Court 


W 

categories in detail. 

14/ 

decisions has made amply clear the broad reach of Congres¬ 
sional authority oyer intrastate activities affecting inter¬ 
state commerce to a degree which removes any doubts which 
might previously have existed that the **eonstitutional limit 
to which Representative White undertook to go (see pp. 15-16 
supra ) clearly comprehendsi requiring licenses in situations 
such as the present one. 


13 / See Hearings before House Committee on The Merchant 
Marine and Fisheries on H.R. 15357, 62nd Cong., 2nd Sess., 
p. 9; Hearings before House Committee on The Merchant 
Marine and Fisheries on H.R. 5589, 69th Cong., 1st Sess., 

pp. 20-21. 

14 / See, e.g., United States v. Shubert . 348 U.S. 222; 
United States v. Mriqhtwood Dairy Co .. 315 U.S. 110; 

United States v. Darby . 312 U.S. 100; National Labor 
Relations Board t. Fainblatt, 306 U.S. 601; Stafford v. 
Mallaee . 258 u7s. 49^; Houston. East and West Texas R. Co . 
y. United States. 234 U.S. 342. 
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B. 

We have shown in point A, supra, that it was the 

i 

intention of Congress to '*maintain the eontifol of the United 
States over all the channels of interstate ^nd foreign radio 


reliant's Booster Operation 


Illegal 


Because it Causes Interference Witl 
state Communications, 


Inter¬ 


transmission, ** and to do so in an effectivejfashion that 

i 

would permit the fullest and most efficient use of these 
channels. As a part of the comprehensive licensing and regn- 

i 

latory scheme embodied in the Communication^ Act, it is 

i 

provided in Section 301 that without a license granted by 

I 

the Commission, no person j 

I 

I 

• • . shall use or operate any apparatis for the 
transmission of energy or communications or 
signals by radio . • • (d) within any State • • • 
when interference is caused by such nse or opera¬ 
tion with the transmission of such enengyt 
communications, or signals • • • from any place 
beyond its borders to any place withinj said State, 
or with the transmission or reception such 
energy, communications, or signals froa and/or to 
places beyond the borders of said State • • • 

The operation of appellant's booster statio^ is in viola¬ 
tion of this section because it is conducted without a 
license and causes interference to communications coming 
into the State of Washington from beyond it^ borders. 

The essential facts on this question ap found by the 

I 

Commission are not in dispute. The Cofflmissjion found that 

i 

there was "observable interference," evidenced by a 
displaced image, caused by the booster statjion to the 

i 

signal of television station KXLT-TY, Spokajne (R. 679). 
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This interference was found on the receiver of a Mr. Crabtree, 

who lived at a location above Bridgeport, and who could 

receive both the booster station signal and the signal of 

station KXLY-TV, the latter signal apparently being reflected 

jL5/ 

from a mountain peak (R. 679). Station KXLY-TV is affili¬ 
ated with the Columbia Broadcasting System and DuMont networks, 
and broadcasts network programs which originate outside the 
State of Washington and are transmitted by common carrier lines 
or microwave relays across state lines to Spokane for broadcast 
purposes (R. 682). The testiUony also showed that there were 
areas on the fringe of the booster radiation pattern where co¬ 
channel interference could not be tuned out by antenna 

J±/ 

adjustment or receiver selectivity; it was not shown that 


15 / While the Commission also found that the booster station 
caused no interference to direct television signal reception 
in Bridgeport itself (R. 679), this finding is immaterial. 
For, if interference is caused at any point its absence some¬ 
where else does not destroy the applicability of Section 301; 
nor of course does the fact that the interfered-with signal 
reached the point of interference by reflection from a 
mountain, as may often be the ease, take the ease out of the 
statutory prohibition. It is rather another indication of 
the necessity for the strict'accountability of all radio 
transmissions under the comprehensive licensing scheme 
established by Congress. 

It should be noted here'that the Commission's opinion 
did not characterize the signal received by Mr. Crabtree 
from station KXLY-TV as reflected from the miuntain as 
"indirect**, but used the word *'indireet** to describe the 
signal of that station as redirected by appellant's booster. 
"Direct** reception was the term used in the hearing to 
describe the KXLY-TV signal as it was received from the 
station itself (whether reflected from a mountain or not) 
rather than from the booster. (See R. 125, 217.) 

16 / The observed interference on Mr. Crabtree's receiver 
could be removed by different orientation of the antenna. 

As we shall show, infra , this possibility of remoring t\e 
interference does not remove it from the scope of the 
statute. 
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a nsable signal from an authorized station wa^ present in 
such areas (R. 679). j 

Appellant does not question the determination that it 

I 

operates apparatus for the transmission of en|^rgy and eommn- 

I 

nications by radio within the definitions of {those terms in 


Section 3(b) and (d) of the Communications Adt, 


JLZ/ 


and 


therefore as they are used in Section 301. ^t does contend 

I 

that it did not cause interference with signals or communica- 

i 

tions coming from beyond the borders of the State of 

I 

I 

Washington within the meaning of Section 301| on two principle 
bases. The first ground appears to be that jthere was np 

I 

I 

interference (Br. 13-18), and the second thajt if there was 


interference it was not to signals or communications from 
beyond the state (Br. 19-21). Both contentions are 

I 

misconceived. I 

I 

i 

Appellant attempts to dispel the effect of the direct 
testimony and uncontroverted findings with jrespect to the 
interference to the KXLT-TY signal found onl Hr. Crabtree’s 

j 

receiver primarily by arguing that such interference was 
not present at all antenna positions. It concludes, more¬ 
over, that to consider such interference as coming within 
the statutory prohibition **is to torture and distort the 


17 / **(b) 'Radio communication' or 'communication by radio' 

means the transmission by radio of writing, signs, signals, 
pictures, and sounds of all kinds, including all instrumen¬ 
talities, facilities, apparatus, and services (among other 
things, the receipt, forwarding, and delivery of communica¬ 
tions) incidental to such transmission." 47 U.S.C. 153(b). 

"(d) 'Transmission of energy by radio' or 'radio trans¬ 
mission of energy' includes both such transmission and all 
instrumentalities, facilities, and services incidental to 
such transmission." 47 U.S.C. 153 (d). 
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plain meaning of the words of the statute** because there must 
be **actual interference existing in fact** (Br. 17). But 
appellant, in so characterizing the Commission's interpreta¬ 
tion, forgets that there was **actual interference existing in 
fact.** The Commission's engineers did not create this inter¬ 
ference, as appellant appears to suggest. It was created by 
the interplay of the transmission from the Spokane station and 
the transmission from the booster, and the engineers' reori¬ 
entation of the Crabtree antenna merely demonstrated 
experimentally that such interference did exist. 

To the extent that appellant may be arguing that inter¬ 
ference within the meaningi of the Act exists only where it is 
harmful — in the sense that it cannot be corrected through 
the use of directional antenna or other devices — it is 
sufficient to state that there is no warrant in either the 
plain language of the statute or any legislative history for 
this argument. On the contrary, as we have shown in point A, 
supra , the entire objective of Congress was the maintenance 
of complete federal control over radio through a licensing 
scheme, wherever interference existed, with the determination 
as to whether stations could operate in the public interest 
despite such interference (or because it could be corrected), 
to be decided by the Commission within the licensing framework. 

^8/ Thus in the safety and special services fields the Com¬ 
mission has found it feasible to permit a number of licensed 
stations to serve on a shared basis on the same frequency in 
the same community, though'they obviously interfere with one 
another if operated simultaneously. Similarly in the broad¬ 
cast services most stations are interfered with, over 
portions of the area they would otherwise serve, by stations 
on the same or adjacent frequencies. 


jue/ 
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Congress having declared that unlicensed trajismissions 

I 

causing interference are illegal, it is no answer to argue 

j 

i 

that the interference in a particular situation does no harm. 
Therefore, even without regard to the furthejr testimony with 
respect to the presence of interference at tke side of the 

I 

cone created by the booster, it is incontestable that appel- 

! 

last's booster did cause demonstrable and significant inter- 

19p 

ference within the meaning of Section 301, 

i 

Nor is it relevant that there are no receivers in the 

I 

area of demonstrated interference, Crabtree's house having 
burned down. For the section does not refer only to inter- 

I 

ference to "reception** of radio transmissions but of 

i 

interference to the transmissions themselves. This was in 

obvious recognition of the fact that it wouljd be utterly 

I 

t 

infeasible to maintain federal control over jcommunications 

i 

under a system where the validity or invalidjity of unlicensed 

I 

transmissions would depend upon whether at ajny given time 

I 

I 

people with receiving apparatus were locate^' within the 
range of the existing interference. To use |a simple analogy, 
it is illegal to go through a red light irrespective of 

j 

whether there are any other cars in or near |the intersection. 
Appellant's second contention on the iijterferenee 

i 

question, that there was no interference wi^h energy, 

10 / It may be noted that while the Commission's engineers 
stopped at Mr. Crabtree's house on their own initiative, 
they did so because they believed interference might be 
present in that area; in fact, Mr. Crabtreejhad noticed the 
effects of the interference prior to the tests made by the 
Commission personnel (R. 215-216). 1 
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commanications, or signals coming into the State of Washington 

from beyond its borders (Br. 19-21), is equally unsound. 

Accepting appellant's contention that the Mord "such" before 

the words "energy, communications, or signals" means that "the 

transmission of energy or communications or signals by radio " 

(emphasis added) must be interfered with, it is evident 

that there was interference with "the transmission of energy 

or communications or signals by radio" coming from without 

the borders of the state. This is so for two reasons. 

The Commission found, and appellant has not challenged 

this finding, that programs broadcast by station KXLY-TV 

"are originated outside the State of Washington and are 

transmitted by common carrier lines or microwave relays across 

state lines to Spokane for broadcast purposes" (R. 682). 

Therefore, since microwave>relays are radio relays of eommuni- 

11/ 

cations, it is clear that some signals do come into the 
State of Washington by radio and are re-transmitted by the 
Spokane station. (See R. 135-138.) 

But even if the Spokane station received all of its 
tton-locally originated programs by means of cal^le (i.e., 
wire) rather than radio, such transmissions,together with 
the broadcast signals of KXLT-TV itself, would constitute 

20/ The inadvertent omission in the Commission's quotation 
of the statute of the word "such" of course does not invali¬ 
date the holding. 

21 / Microwave relays, like cable lines, are generally 
furnished by common carrier organizations, but this is 
irrelevant to their nature as radio transmissions. 
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**commuiiication by radio** within the meaning of the Act. 

Section 3(b) of the Communications Act defines **cofflmnnication 
by radio** as *'the transmission by radio of writing, signs, 
signals, pictures, and sounds of all kinds, including all 
instrumentalities, facilities, apparatus, and services (among 
other things, the receipt, forwarding, and delivery of com¬ 
munications) incidental to such transmission.** So too, 

j 

Section 3(d) defines **transfflission of energy by radio** as 

including **both such transmission and all instrumentalities, 

! 

facilities, and services incidental to sucli transmission.** The 

i 

i 

receipt and re-transmission by station KXLl^-TV of communica- 

on, by either 

cable or microwave relay, therefore constitjutes the **transmis- 

i 

sion of energy or communications or signalsj by radio** within 

llant*s contention 

that *'the Spokane radio signals do not come| to Bridgeport from 

! 

places beyond the state** (Br. 21). I 

ain meaning of 
case establishes 
that appellant’s booster station causes interference with 
radio transmission of communications coming|into Washington 
from without the state. This being so, andjappellant*s 
station being unlicensed, there is a clear violation of 
Section 301 of the Act. I 


We beliete it clear that, taking the p 
the statutory provisions, the record in thi 


the meaning of Section 301, contrary to appe 


tions coming from without the State of Washingt 
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C. Appellant*s Booster Operation is Illegal 
Because its Effects Extend Beyond tire 
Borders of the State o f Washington . 

The unlicensed operation of appellant's booster station 

is illegal not only because, as shown in point B, it directly 

causes interference with coraaunications from places beyond 

the borders of the State, but also because "the effects of 

^t^7 use extend beyond the borders of said State." Section 

301(d). As the Conaission stated in its opinion, 

. • • transmissions of the magnitude of those 
from the instant booster stations, which are 
capable of casting a usable television signal 
over an area extending as much as nine miles 
from the transmission source, have extremely 
vital and real "effects" within the meaning 
and intent of Section 30T(d), extending beyond 
the State of Washington even though no measurable 
signal from such stations may traverse the State's 
boundaries. (R. 687). 

The Commission meant by this, as its opinion explains 
(R. 687-688), that the practical effect of booster stations 
such as appellant's is to make impossible any effective 
control over vital licensed uses of the channels of inter¬ 
state communication by radio. 

Appellant again asserts on this point that the Com¬ 
mission has engaged in a major redrafting of clear statutory 
language because, in its view, the pertinent clause of Sec¬ 
tion 301(d) prohibiting unlicensed transmissions where "the 
effects of such use extend beyond the borders of said 
State" means simply "that an apparatus is subject to 
licensing when the si^inal or energy from that apparatus 
reaches beyond the borders of the state." (Br. 23, 21-24). 
But we believe it clear that the word "effects" in this 


-29- 


clause cannot possibly be read as merely refejrring again 
to electrical transmissions crossing state libes. 

I 

If appellant were correct, the entire clbnse prohibit¬ 
ing ''effects'* extending beyond the borders of a state would 

be sheer surplusage. For other portions of Section 301 

I 

specifically corer transmissions which themselves go from 

I 

one state to another or which, if purely intzjastate, cause 
interference with interstate transmissions. |lf the "effects" 
clause covered only the same ground, as appellant urges, 

I 

there would have been no purpose in inserting it. That 
it is not mere surplusage, and has a broader!meaning than 

I 

appellant would give it, is strongly indicated by the dif- 

I 

ference in language. I 

When Congress intended to cover only signals extending 

I 

from one state to another in an electrical sjense, it spoke 

I 

of "the signals by radio . . . (b) from any State . . • 
to any other state . . •" The clause in isS|tte here is much 
broader, referring as it does to "effects" Extending beyond 

I 

a state border. Indeed, since Section 301((i) applies only to 

i 

I 

transmissions "within any State", i. e., inirastate trans¬ 
missions, it is a meaningless contradiction in terms to 
assert that "transmissions within any State when the effects 
of such use extend beyond the borders of said State" actually 
means transmissions which go beyond the borders of the 
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22 / 

state. Appellant’s argument carries it to the point 
where it must assert (Br. 25) that the statement of 
policy in Section 301 (the maintenance of control of the 
United States over all the channels of interstate and 
foreign radio transmission) is to be read out of part 
(d) of the same Section, The legislative history, cited 
in point A, supra, conclusively disposes of any such 
argument. 

While appellant’s interpretation of the ’’effects*' 
clause renders that clause entirely superfluous, a 
result which appellant concedes is precluded by settled 
rules of statutory construction (Br. 25), the Commission’s 
interpretation does not have that effect. For in its 
view, the ’’effects” clause goes beyond the other 
specific itemizations of Section 301 in its coverage. 

And, as stated supra, pp. 12-16, the purpose of the care¬ 
fully drawn series of situations in Section 301 was to 
reach the limits of constitutional power without 
including possible situations where a purely 

22/ Nor does either the authority of the Commission in 
Section 303(e) to regulate|the kind of apparatus to be 
used by licensed stations ”with respect to its external 
effects and the purity andisharpness of the emissions 
from each station”, or the general descriptions of the 
scope of the Act in Congressional hearings set forth by 
appellant (Br. 23) show that the word ”effects” is not 
to be given the practical meaning we urge. 
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intrastate transmission would neither interfejre with inter¬ 
state transmissions nor impair the ability of the United 

States to maintain effective control of interstate coouiani- 

i 

cations. This does not mean that no conceivajble use of 
radio would be excluded from the licensing requirement. 

I 

As appellant is forced to recognize (Br« 25-^6), the Commis- 

I 

sion has determined that some uses of radio are not subject 

I 

i 

to the licensing requirement. These uses hai^e been excluded 
for the reason that in the exercise of its eijgineering exper- 

i 

tise, the Commission has been able to conclude that they do 
not affect the efficient control of all the Channels of 
interstate communications. 

Appellant suggests that the existenc^ of Parts 15 and 

I 

18 of the Commission's Rules, in which the Commission details 
the situations in which licensing is not reqjiired for certain 

I 

I 

low power devices radiating electrical energy to a far smaller 
extent than the Bridgeport booster, demonstrates the invalid¬ 
ity of the Commission's construction of the "effects" clause 
of Section 301(d) (Br. 25-26). The opposite is the ease. 

For in these sections of the rules, the Commission, after 
careful consideration of the factors involved, including the 
uses of the various parts of the radio spectjrum and the 
minimum strengths of the signals utilized ih authorized 

I 

services, has reached the expert conclusion ithat low power 

devices maintaining their radiations within certain limita- 

i 

tions will normally not cause harmful interference to exist- 

I 

ing or potential interstate communications irrespective of 
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the location of the unlicensed device. Even with this 
expert knowledge, it has been found necessary in most of 
the situations under part 18 — which applies to industrial, 
scientific and medical devices which transmit radio energy 
for non-communication purposes — to require as a pre¬ 
requisite to non-licensed operation that the radiation 

be confined to certain **noise bands** set aside for that 
23/ 

purpose^ or that the device be **type approved** as meet- 

24/ 

ing the prescribed limitations* or individually certi- 

25/ 

fied to that effect by a qualified enginee/w. 

Part 15 of the Commission's existing rules does 
provide in Section 15.7, 47 C.F.R. 15,7, for operatioii 
without a license of certain restricted radiation devices 


intended for communications purposes. But this provision 

permits such unlicensed operation only where a radiation 

above 15 microvolts per meter is not exceeded at a distance 

• 157.000 feet _ 

computed according to the formula frequency in kilocycles. 

This means, for a device radiating as the Bridgeport 

booster does on television Channel 4, (66,000-72,000 

kilocycles), that the 15 microvolt contour would have to 

be confined to a range of 2.35 feet. 


laT See Sections 18.11(a), 18.21(a), 18.31(b), 18.71(lr), 
47 C.F.S. 18.11(a). 18.21(a), 18.31(b), 20 F.B. 741. 

24/ See Sections 18.11(c), 18.31(c), 18.72, 47 C,F.R. 
TS.lKc), 18.31(c), 20 F.R. 741. 

25/ See Sections 18.11(d), 18.21(c), 18.80, 47 C.F.R. 
T5.11(d), 18.21(c), 20 F.R. 741. 
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I 

j 


As the undisputed findings of record in thi^ case make clear, 

I 

I 

the 15 microvolt per aeter contour of the booster was observed 

j 26/ 

at distances of up to ten miles froa the booster. 

There has been little challenge to the{validity of the 

I 

Coaaission's determination that operation of unlicensed boost- 

j 

ers such as that installed at Bridgeport do^i in fact have the 

I 

serious adverse effect upon the Commission*^ maintenance of 

I 

control over the channels of interstate coaii|iunication detailed 

I ^ 


in paragraphs 9 and 10 of the Conclusions of its decision 


(R. 687-688). It is all too elear that thi 


8 control cannot be 


achieved in the highly complex radio world 1956 upon the 

I 

basis that it will be time enough, and thatj adequate author¬ 
ity willtexist, to take care of transmitting devices capable 
of causing interference to licensed services at the time such 
interference actually becomes demonstrable. 

Congress, in establishing the licensing system for regular 
ting the radio spectrum, knew and recognized the real inhibit¬ 
ing.effect of existing unlicensed establishments upon the Com¬ 
mission’s practical ability to establish conflicting services. 


26/ Develenments in the radio art have made a considerable 
expansion of this limitation feasible, and the Commission has 
outstanding a proposed modification of its rules under which 
unlicensed radiation on Channel 4 of up to 50 microvolts per 
meter at 100 feet would be permitted. Docket No. 9288, 19 P.R. 
2319. But, since radiations of 3,700 microvolts were in fact 
measured at 200 feet from the booster (B. 682), it is clear 
that the Bridgeport booster cannot come close to meeting the 
requirements deemed necessary by the Commission for harmless 
unlicensed operation even assuming that the proposed rather 
than the existing limitations would be applicable. 
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To preyent just such a fait accompli , it superimposed upon 
the licensing requirement of Section 301 for station opera¬ 
tion, the provisions of Section 319(a) providing that all 

but a limited number of stations could not even be physically 

27/ 

constructed without securing a permit therefor. And it 
expressly provided in both Sections 304 and 309(d) of the 
Act, 47 U.S.C. 304, 309(d), that no license was to be con¬ 
strued as conferring any right to use a channel of interstate 
communication over and beyond the authority conferred by the 
license itself. 

The wisdom of this foresight is evident today when the 
Commission is considering the possibility of major revisions 
to its television allocation plan, including proposals for 
extending service, through licensed stations, to remote areas 
otherwise without adequate television. The Commission also 
has outstanding a rule making proposal (Docket No. 11,611, 

2i F.B. 431, 1 Pike & Fischer, B.R. 54:ix) looking towards 
the establishment of translator stations — small stations 
of the booster type but constructed to retransmit the signal 


27/ Section 319(a) provides; **Sec. 319. (a) No license shall 
be issued under the authority of this Act for the operation 
of any station the construction of which is begun or is con¬ 
tinued after this Act takesieffect, unless a permit for its 
construction has been granted by the Commission. The appli¬ 
cation for a construction permit shall set forth such facts 
as the Commission by regulation may prescribe as to the 
citizenship, character, and the financial, technical, and 
other ability of the applicant to construct and operate the 
station, the ownership and location of the proposed station 
and of the station or stations with which it is proposed to 
communicate, the frequencies desired to be used, the hours 

(continued da p. 35) 
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of the originating station on an assigned channel (probably 
in the UHF) other than that upon which the sjgnal is received. 
By this neans, co-channel interference between the direct and 

I 

I 

boosted signal of the type described in Point B, supra , can 
be avoided, as can interference between two or wore boosters 

of the type observed and made a matter of record in the 

i 

instant case (R. 223-228). Assuming that th^ Commission has 

I M/ 

any jurisdiction to license such translator stations, it is 

clear that the existence of a large number o^ unlicensed co- 

i 

channel VHF boosters, if they are legal operations as appellant 

I 

contends , and the expenditures already made ^hereon by the 
people in the communities in which they are located, would 

i 

have to be considered, even if the translator system were 

29/ i 

technically and otherwise superior. j 


Fn.27 cont*d y of the day or other periods ofj time during which 
it is proposed to operate the station, the purpose for which 
the station is to be used, the type of transmitting apparatus 
to be used, the power to be used, the date upon which the st«— 
tion is expected to be completed and in opezjation, and such 
other information as the Commission may require. Such appli¬ 
cation shall be signed by the applicant under oath or afMrma- 
tion.** I 

i 

28 / It is of course evident that if appellailts are correct, 
neither the translators described above nor |the boosters of 
the Bridgeport type would be eligible for licensing, and such 
protection as licensed stations are entitle4 to, unless and 
until they could demonstrate actual interference. 

29 / It may be noted here that on May 2, 1954, Congressman 
Magnuson, Congressman at large from Washingion State, intro¬ 
duced a bill, H.R. 10944, which not only woi^ld direct the 
Commission to adopt rules for the licensing|of boosters, but 
expressly provides that the type of booster I to be licensed 
must be either the co-channel VHF boosters the type already 
established in Bridgeport and numerous other Washington com¬ 
munities, or VHF translators. 


-36- 


It is, of course, feasible under certain carefully 
United circumstances, to license stations or classes of 
stations on a basis of non-interference to the primary 
users of the frequency. But this feasibility stems from 
the control the Commission has over the location and nature 
of operation of licensed stations which permits an evalua¬ 
tion and minimization of the risks of any actual interfer¬ 
ence resulting. Usually such authority is granted only to 
persons who can shift their mode of operation with relative 
ease upon short notice. Other licensed operations which 
must be modified to any substantial degree normally require 
an extended change-over period, necessitating a delay in 
establishment of the replacement service. Where two 
licensed services are involved it is often possible to tie 
such a change-over period into the necessary time required 
to get the replacement service into operation. None of 
this is possible, at least with any degree of efficiency 
or certainty, where the Commission is required to deal with 
unlicensed, unplanned and in large part unknown stations 
squatting on the available channels. 

It is essential to recognize that if booster television 
stations can operate without licenses as long as they cause 
no interference to licensed^'services, many other radio 
devices may also do so. Thus, it was testified on the record 
in this proceeding that a taxicab station operating in 
Wenatchee, Washington, on 152 me. could not possibly be 
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detected outside of the State of Washington (lR.257-258)• 

i 

j 

I 

And there are literally thousands of other l(fw power, high 
frequency stations in many vital radio- coBmuijications ser¬ 
vices, which also operate in the central are^s of the larger 

I 

states, radiate no neasurable signal outside!state lines and 


interfere only with similar operations. Ther^ are also many 
additional potential users of radio who if g^ven the chance 
might be all too willing to operate on an unMcensed basis 

I 

subjeo-i only to the risk of having to cease if it could be 

j 30/ 

proved that they conflict with licensed statjions. It is 

I 

thus no exaggeration to state that appellanti's position would 

I 

I 

mean acceptance by the Commission of a genei^al situation in 
which a multitude of small unlicensed radio jstations of all 

I 

sorts will be the rule rather than the excei^tion, in which 

i 

the Commission will never know in advance wkat operations are 

squatting in nnusued islands in the radio s|eetrum, and in 

which it will be necessary to explore and adjudicate 

i 31/ 

innumerable claims of unexpected interference. 

30/ Thus, in this proceeding. The National Community Television 
Association, in a brief as Amicus Curiae , indicated that, if 
unlicensed boosters were lawful, their members might utilize 
similar frequencies for unlicensed relay stations in aid of 
their wire distribution systems (R.540-1). | 

31 / Many of the services falling within the Jurisdiction of the 
Safety and Special Radio Services Bureau of the Commission are 
licensed on a sharimg basis with no inter-service protection 
from interference. But this interference has been minimized 
by regional industry allocation committees. Permitting unregu¬ 
lated, unauthorized services to exist along side of the 
licensed ones will in many cases make a tolerable situation 
intolerable. 
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Finally, but by do means of least importance, the 
unlicensed operation of booster stations of the Bridgeport 
type and of other high-frequency, low-power transmitting 
devices, will have a serious adverse effect upon radio sta¬ 
tions of the United States; Government, including vital mili¬ 
tary installations. By the provisions of Section 305 of the 
Act, 47 U,S,C.305, such stations are not subject to Commis¬ 
sion licensing, but instead use frequencies assigned directly 
by the President, This requires close cooperation between the 
Commission and the Interdepartmental Badio Advisory Committee, 
which, under the general supervision of the Office of Defense 

i 

Mobilization, is responsible for making government assign¬ 
ments, to insure that governmental operations and non-govern- 

32/ 

mental stations licensed by the Commission do not conflict. 

This is particularly true with respect to those frequency 

bands which by mutual agreement and under the Commi^ion's 
33/ 

Rules are shared between government and non-government 
stations. 


32/ The President is assisted in assigning radio frequencies 
to Government agencies by the Director of Defense Mobiliza¬ 
tion, who in turn Is assisted and advised by the Interdepart¬ 
mental Radio Advisory. Committee, See Executive Order No, 
10450, June 16, 1953, 18 F,R, 3513, The Interdepartmental 
Radio Advisory Committee is made up of representatives of 
Government users of radio and the Commission, For a descrip¬ 
tion of some of the problems of the coordination of frequency 
allocation,' see Telecommunications . A Program For Progress . 

A Report by the President’s Communications Policy Board, 

March 1951, pp« 28-31, 




33 / See Section 2.104(s), 1 Pike & Fischer, R,R, 52:43-58 
Ce.g. 108-118 Me). 
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i 

This clearinghouse procedure works withj considerable 

I 

efficiency as long as the Cowmission is awarle, through its 

i 

license records, of existing non-governmenta|l operations on 
the yarious frequencies at particular locatijons. But if a 

I 

large number of unlicensed non-government oplerations, such 
as the boosters, may also be in operation without the know- 

I 

ledge of the Commission and not subject to its technical 

I 

control, the Commission may on numerous occasions inform the 
Interdepartmental Radio Advisory Committee ^hat a proposed 

I 

governmental assignment would appear to be in the clear from 

I 

I 

an interference standpoint, only to have th^ government user 

I 

subsequently discover, perhaps after spendijig thousands of 

j 

dollars, that this is not the ease at all* !When it is reeog- 

I 

nized that many of these governmental instajllations involve 

! 

highly secret national defense operations, Ivhich cannot be 

i 

compromised by negotiations to eliminate th^ squatters when 
they are eventually discovered to be in operation, the serous- 
ness of the situation can be readily appreciated* In fact, 
as indicated supra , p* 13, it was largely in an effort to 
minimize Just such conflicts with military radio stations 
that a licensing system for all non-governmental radio 
apparatus capable of causing interference was originally 
established* Yet appellant's argument here would go a long 
way towards making impossible the achievement of one of the 
basic objectives of creating the Commission, i*e*, the 
"purpose" of promoting the "national defense" (See Section 1, 


47 n*S.C* 151) 
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We believe it clear that the operation without a license 
of appellant's booster station has a serious effect beyond the 
borders of the state and, for that reason as well as the actual 
interference it causes, falls within the prohibition of Sec¬ 
tion 301 of the CoBUBunications Act, 
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THE COMMISSION DOES NOT HAVE DISCRETION 
TO PERMIT THE UNLICENSED OPERATION OF 
APPELLANT*S BOOSTER STATION ! 


Appellant relies to a considerable extent upon the 
Hearing Examiner's determination (R. 476-47$) that the legal 


issues raised by the Commission in its showjcause order need 

I 

not be reached if the booster station served the public 

I 

interest (Hr. 30-31)* Having found that tha booster station 

I 

is serving a public interest, the Examiner Concluded that the 

"weight of the evidence received and considered is not suffi- 

I 

cient to warrant the exercise here of the jxroseriptive 
sanction authorized in Section 312 of the cjommunications Act.' 
(R* 482*) The Examiner's view, for which appellant contends, 
is based upon the erroneous premise that the Commission has 
authority to permit the continuance of an operation made 
illegal by the Communications Act. 

The Commission has no administrative discretion to allow 


operation of radio broadcasting facilities specifically de¬ 
clared unlawful by the Communications Act* Thus, while the 
Commission might believe in specific situations that licensing 
an alien to operate a radio station would be in the public 
interest, in view of the express prohibitions on such licens¬ 
ing in Section 310(a) of the Act, the Commission would have 
no discretion to make such a policy Judgment* Similarly, if 
the booster station falls within the proscription of Section 
301, it cannot be allowed to continue transmitting without 




1 


I 
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a license regardless of any determination by the Commission 
that it provides a beneficial service. Permission to broad¬ 
cast without a license where the statute prohibits such 
operation would not only constitute an assumption by the 
Commission of authority found only in Congress, but would be 
in direct conflict with the judgment already made by Congress. 
This is not to say that the Commission could not, in rule 

I 

making proceedings, provide rules for licensing of stations 

such as appellant's, but only that unlicensed operation where 

34/ 

a license is required cannot be condoned by the Commission. 

Appellant misreads the discretion granted to the Commis¬ 
sion under Section 312, 47' U.S.C. 312, as a discretion to 
permit illegal conduct. That section authorizes utilization 
of administrative sanctions by the Commission in regulating 
the operation of radio stations. Prior to 1952 the only 
sanctions available to the Commission for violation of the 
Act or its rules were administrative action seeking revoca¬ 
tion of a station's license, or resort to the courts for 
injunctive relief, or by way of criminal prosecutions for 
willful and knowing offenses. The Commission was naturally 
reluctant to invoke such extreme sanctions except in the 


34 / Appellant refers to the refusal by the National Labor 
Relations Board to assume jurisdiction over certain matters 
which could be brought within the Board's jurisdiction and 
with respect to which cease and desist orders could be 
issued XBr. 35). The eases cited by the appellant affirming 
this administrative self-denial are inapplicable here. For 
while the Labor Board found that the purposes of its govern¬ 
ing statute would not be effectuated by the assumption of 
Jurisdiction over so many matters that its ability to 
function would be over-taxed, the very basis of the Commis¬ 
sion's action here, and indeed of the statute itself, is 
that the purposes of the Communications Act cannot be effec¬ 
tuated without the effective prohibition of unlicensed 
senrces of interference to licensed facilities. 


1 
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most aggravated cases. Recognizing the defects inherent in 
this limitation upon the Commission, Congress amended Section 

I 

312 in 1952 to provide that, in lieu of thes|e harsher sanctions, 

i 

the Commission could issue a cease and desist order where any 


person violated the Act or Commission rules. 
Senate Report on the 1952 amendment: 


As stated in the 


It is felt that some method of procedure short of 
revocation should be provided for minor or less 
serious violations. It is, therefore, jprovided that 
the Commission may issue cease-and-desist orders for 
such less serious violations. 35 / | 

I 

This language makes it clear that the ifse of the permis- 

i 

sive **may** in Section 312(b) goes to the Coiiimission*s 
discretion to use the cease and desist procedure or license 


revocation procedure, whichever it determines is most suit¬ 
able in a particular situation. Nothing injthe legislative 

history supports appellant's contention that Congress gave 

i 

the Commission discretion to completely ignbre violations of 

i 

the Act because the Commission felt such vi|>lations were not 
in its view and as a matter of policy adverse to the public 


interest. The alternative, if the Commissibn had exercised 

, I 

discretion not to use the cease and desist procedure, would 
have been to institute court proceedings fo^ an injunction 

or imposition of a criminal penalty. That discretion, 

i 

which would have been permissible, is obviously not what 
appellant contends for. 

35/ S. Rep. 44 on S. 658, 82nd Cong., Ist Sess., p. 10, 

1 Pike & Fischer, R.R. 10:282. See testimony of then 
Commission Chairman Mayne Coy before the Hpuse Committee 
on Interstate and Foreign Commerce. Hearings on S. 658, 
82nd Cong., 1st Sess., p. 100. 
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The question presented here by appellant's argument was, 
in effect, decided over twenty years ago. As early as 1934 
a party contesting the Federal Radio ^Commission's power to 
limit radio operations to operations conducted pursuant to a 
license, unsuccessfully presented to a federal court an 
argument similar to that here proposed by appellant. In 
United States v. Gregg . 5 F. Supp. 848 (S.D. Tex.), a suit by 
the United States to enjoin unlicensed radio operation, the 
Court sustained a motion to strike defendant's allegation 
showing the benefit derived by the people of Houston from the 
operation of defendant's station. The Court held that if the 
Act were ralid and prohibited defendant from broadcasting 
without a license, the beneficial effects of its unauthorized 
operation were no defense in a suit for injunction. 

Appellant's reference (Br. 34) to two instances in which 
the Commission refused to institute cease and desist proceed¬ 
ings it had been urged to bring, does not advance its 
argument. In both Petersburg Television Coro..(WXEX-TY ). 

12 Pike & Fischer, R.R. 1395, and Gulf Television Co.(KGUL-TY ). 
il Pike & Fischer, R.R. 460, the question presented was 
whether allegations of operation in violation of the Commis¬ 
sion's rules made by competitors of the stations warranted 

I 

institution of any administrative proceedings to terminate 
such practices. (In both cases petitioners sought rerocation 

I 

or cease and desist relief in the alternative.) In the 
former, the Commission determined that no question of sub¬ 
stance had been raised warranting institution of either 
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revocation or cease and desist proceedings. | In the latter, 

I 

i 

this question was reserved until after a heading ordered on 

i 

a protest to a modification of license* Bot^ cases stand 

only for the obvious proposition that the Coinmission has dis- 

j 

cretion to determine whether facts presented! ht> it indicate 

i 

a probable violation of the Act or its rules, and are not 
support for the position of the Examiner and appellant that 
the Commission has discretion to condone wha^ it finds to be 
illegal. | 

The Commission's decision herein succinctly states the 

i 

applicable considerations with respect to itjs discretion to 
issue cease and desist orders (R. 685): 

• . . the question before the Commission is not 
whether a booster station of the type h^re involved 
would serve the public interest, but whether such a 
booster station may operate without a license, with¬ 
out securing rebroadcast permission, or|without 
licensed operators. Whether a booster ^tation would 
serve the public interest is a question! which would 
be relevant to a determination of whether the Com¬ 
mission should adopt rules to provide f^r the 
licensing of such a service, but the pojssibility of 
making a showing to Justify establishmept of a new 
service does not warrant any person anticipating 
such action and establishing a station Without bene¬ 
fit of any license. To hold otherwise would be to 
overturn the entire theory of the Communications 
Act and to give free rein to every person who 
believes he has a proper use for radio to establish 
an operating radio station in advance o^ any Commis¬ 
sion determination of the general need for, and 
feasibility of, such an operation. 36/ | 

36 / The Commission's duty to "Study new uses for radio, 
provide for experimental uses of frequencies^ and gener¬ 
ally encourage the larger and more effective! use of 
radio in the public interest;" {Section 303(^) of the Act, 

47 U.S.C. 303(g)), which appellant quotes ini part (Br.34) 
is not to be performed by toleration of unlicensed and 
illegal services. It is properly carried oui by testing 
the efficiency and value of new services through experi¬ 
mental licensing, as the Commission frequently has done. 

(Continued on next pa^e.) 
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The power and duty to provide a framework of rules for 
various types of services carries with it the corollary of 


determining what type of radio operation shall not be permit- 

j 

ted. The spectrum is limited and does not contain room for 
all possible or desired uses of radio* Except with respect 


to devices for the transmission of energy of such low power 

21/ 

as to not come within Section 301 of the Act, the alter¬ 
native to licensed operation is not unlicensed operation, 

aft / 

but no operation. In the present situation the Commis¬ 


sion has instituted rule making proceedings in Docket No. 
ao / 43 / 

11331 and Docket No. 11611 in which the feasibility of 


(Continued from previous page) See Part 5 of the Rules 
and Regulations, 47 C.F.R. 5.1 - 5.255, 1 Pike & Fischer,R.R. 
55:1 - 55:55. There is no discouragement of the larger and 
more effective use of radio in the public interest in refus¬ 
ing to permit the actual use of a proposed new service 
outside the framework of licensing. 

a? / See Parts 15 and 18 of the Commission rules. Sections 
15.1 - 15.69, 20 F.R. 10056, 1 Pike & Fischer, R.R. 65:11 - 
65:16; Sections 18.1 - 18.84, 47 C.F.R. 18.1 - 18.51, 1 Pike 
& Fischer, R.R. 68:1 - 68:72. 


Where the Commission has not adopted rules providing for 
licensing a particular radio service, a person wishing to so 
operate may petition the Commission to initiate rule making 
to authorize the new type of service. While the scope of the 
Commission's discretion in the exercise of its rule making 
authority is very broad, it is not completely free from chal¬ 
lenge. But where a person believes the refusal to adopt a 
proposal to be arbitrary, the appropriate remedy is review in 
court. See Radio Corporation of America v. United States . 

341 U.S. 412. Appellant suggests that a staggering adminis¬ 
trative obligation would be placed upon the Commission if it 
had a mandatory duty to abate every unlicensed radio trans¬ 
mitting apparatus. This would be true only in event of the 
unrealistic possibility that many persons throughout the 
country commenced operation of broadcasting stations in dis- 
regerd of the Communications Act and Commission rules. 

ao / 20 F.R. 2195, 1 Pike & Fischer, R.R. 53:1001. 

4 o / 21 F.R. 431, 1 Pike & Fischer, R.R. 54:ix. 


**booster stations** as a means of filling in th^ service areas 
of television stations is to be examined. Until a determina¬ 
tion is reached in these proceedings the absence of rules 

I 

permitting booster operation cannot be considejred as approval 

I 

of such operation, nor does it constitute permission to 

I 

proceed as though such rules existed. I 


I 


CONCLUSION 

For the foregoing reasons, the decision 
Communications Commission should be affirmed. 
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FEDERAL COMMUNICATIONS COMMIS^ON, 
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Appellee 


APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION 




REPLY BRIEF FOR APPELLANT 


The appellee's brief departs from the limitation imposed by the 
plain meaning of the Communications Act and asserts some very broad 
arguments about the scope and purpose of the Act ancjl the authority con¬ 
ferred upon the Commission. These arguments are set forth primarily 

I 

under point lA of the brief, dealing with the licensing authority of the 
Commission (Br. 11), and point IC, dealing with the j'^effects'* clause 

I 

(Br. 28). These arguments cannot be sustained by tt^e language of the 

1 

Communications Act, its legislative history and judibial construction, or 

I 

by the facts of the instant case. | 
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POINT lA OF APPELLEE’S BRIEF - 
THE LICENSING AUTHORITY 

Appellee first asserts the general proposition that the ** licensing 
authority given the Commission Xsy Congress in the Communications Act 
was intended to be and is comprehensive^' (Br. 11). 

This opening contention apparently is intended to lay the groxmd- 
work for appellee’s own interpretation of the meaning of the "interfer¬ 
ence" clause and the "effects" clause of Section 301 (d) of the Act. Nu¬ 
merous citations are made to the legislative proceedings. Appellee, in 
starting with this assertion, has gotten its interpretative cart before the 
horse. Settled rules of statutory construction require that the court look 
first to the specific language of the statute applicable to the facts pre¬ 
sented for decision, and turn to the legislative history of the act only if 
and vdien the specific language is ambiguous. 2 Sutherland, Statutory 
Construction (2d ed. 1904) Sec. 367. 

Appellant submits that there is no particular mystery about the 
meaning of the "interference" and "effects" clauses of Section 301 (d); 
that imder the facts of the case appellant’s booster operation clearly is 
not required by these clauses to be licensed; and therefore, that there is 
no need for the court to look elsewhere for a guide in reaching its deci¬ 
sion. 

In any event, we further submit that the ultimate conclusion sought 
to be reached by appellee—namely, that the Act requires that appellant’s 
booster station cease transmitting because not licensed by the Commis¬ 
sion—is not supported by the authorities cited. On the contrary, we 
think these references support the opposite result. 

Appellee refers first to the provisions of the Radio Act of 1912 ^ 
and some of its legislative history (Br. 15). The language of the licensing 

^ Act of August 13, 1912, 37 Sut. 302. 
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section of this statute is very similar to the licensing! section of the Radio 

I 

Act of 1927 (which in turn became Section 301 of the Cpommunications Act 
of 1934) and obviously served as a pattern for the lat^r statute. The 1912 
statute required a license for any apparatus 'Tor radio communication as 

I 

a means of commercial intercourse among the sever^ States" or for 
"the transmission of radiograms or signals the effect of which extends 
beyond the jurisdiction of the State" or "where interference would be 

I 

caused thereby with the receipt" of extrastate signals. The report of the 
Senate Committee on Commerce clearly explained thit the "effect" and 

i 

"interference" language were reluctantly put in the b^ll to require a li¬ 
cense for all amateur operators and amateur station^ "'v^enever they 
employ power for the transmission of messages whic|h cross State lines 
or go beyond the territorial limits of the United States, or vdienever the 
power they employ interferes with the hearing by a neighboring Govern¬ 
ment or commercial station of messages which have Icrossed State lines 
or come from the sea". This language does not suggest, as appellee 
implies, an intention to require a license when the silgnal does not cross 

State lines or cause interference. j 

i 

Appellee relies heavily on the statement of Rej^resentative White 
during the House hearings on the Radio Act of 1927 t^at he thought the 

j 

bill "goes to the constitutional limit" (Br. 15). Con^essman White’s 

' I 

statement is useful in determining the meaning of the language employed 
in the Act only (if at all) in the light of what Congressman White believed 
"the constitutional limit" of Congress’ power to be. Congressman White 
e:q)lained his views on this matter three years earlier, at hearings on an 
antecedent and virtually identical bill, when he stated: 

"You have this situation: You might very well set up within 
the confines of a single State a transmitting set where the 
effect of it did not extend beyond the jurisdiction of the 
State. Now, if it stopped ri^t there, the Federal 

2 

Sen. Rep. No. 698, 62d Cong., 2d Sess., p. 14. 
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Government would have no jurisdiction over it, be¬ 
cause it would involve neither interstate nor foreign 
commerce. But it might well be that that set which 
did not of itself transmit beyond the State lines might 
interfere with the transmission by other instruments 
in interstate commerce, and if a set within a State inter¬ 
feres with transmission from beyond State lines we want 
to stop it, and that is what that language is designed to 
reach. ^ 

Appellee makes a number of references to the legislative antece¬ 
dents of the Radio Act of 1927, including committee hearings, committee 
reports, and the congressional debate (Br. 14-16). Three comments 
should be made about this material. First, all of the sources quoted 
were talking about bills which contained a comprehensive declaration of 
federal ownership or control over the "ether," the unknown medium 
through which all radio emissions were thought to move.^ This language 
was eliminated in the conference report.^ It is understandable that one 
speaking of a bill providing for federal ownership or control of the "ether" 
mi^t make rather broad statements about the coverage of the bill in the 
light of the then current theory that no radio signal could be emitted which 
did not instantaneously enter the "ether". 

In the second place all the sources quoted assumed that there was 
probably no way to prevent a radio signal from crossing a State line once 


^ Hearings before House Committee on The Merchant Marine and Fisheries on H.R. 11964, 67th Cong., 
4th Scss.. p. 44. See also p. S7. 

^ 69diCong.. IstSess.: H.R. 5589, introduced by Rep. White; H.R. 9971, reported by House Corn* 
minee on The Merchant Marine and Fisheries, H. Rep. 464; S. 1754, introduced by Sen. Dill; H.R. 9971 
as reported by the Senate Committee on hiterstate Commerce, Sen. Rep. 772 (declares "^t the Federal 
Government intends forever to preserve and maintain the channels of radio transmission as perpetual medi> 
urns under the control and for the people of the United States"). 
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H- Rep. 1886, 69th Cong., 1st Sess. 
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fi I 

it was projected into the air. The present developmeht of art, which 
permits a high degree of control over emissions on the! higher frequencies 

i 

with respect to both direction and distance, was not then known and, by 
most, not anticipated. It is understandable, then, thai one believing that 
no transmission could be confined within State lines wc|»uld not be likely 

I 

to comment on the legal consequences of 'v^olly intrastate transmissions. 

i 

It is apparently for this reason that the language of clause (d) was referred 

i 

to only in a very few instances throughout the legislative proceedings. The 

few instances in which the problem was discussed, hojvever, indicate a 

) 

clear intention not to require a license for an apparatus the signals from 

i 

which do not cross state lines and do not cause interference with inter¬ 
state reception if and when it should be found that suc^ an apparatus could 
and did exist. ^ I 

Our third comment is that all of the general statements about the 
scope of the act quoted by appellee are qualified by language indicating 
the purpose of the act is to maintain federal control over interstate radio 

I 

commimication, and to control intrastate transmissions only when they 

i 

interfere with or affect interstate communications.® 'Thus, contrary to 
appellee's inference, the express intention of Congre^ was that the "com- 

I 

prehensive" licensing authority should be comprehensive only over inter- 

I 

state transmissions, and extend to intrastate transm^sions only when 
they interfere with interstate signals. ^ I 

c ' 

See, for example. Secretary Hoover's statement, "Every word broadcasted in the United States traverses 

a State line somewhere" (Br.l5) and the declaration in the ^nate committee report, "die radio waves which 

travel outward in every direction from the broadcasting station can not be stopped by any known device" 

(Br.l6). 

Hearings before House Committee on The Merchant Marine and Fisheries on H.R. 5589 , 69th Cong., 

1st Sess., pp. 19-20; 67 Cong. Rec. 12352-3; see also footnote 3, supra, and Hearings before House Com¬ 
mittee on The Merchant Marine and Fisheries on H.R. 7357, 68th Cong., Ist Sess., p. 73. 


S See. for example. Solicitor Davis' explanation that the biU "assumes jurisdiction of all radiocommun¬ 
ication. both intersute and foreign and intrastate in so far as it may in any way interfere with interstate or 
foreign commerce" (Br. 14). 

9 Appellee quotes at length from the opinion in United States v. Betteridge , 43 F. Supp. 53, 55 (D. C., 
Ohio) (Br. 18). The passage quoted is gratuitous dictum. The court did not anticipate a directional and 
controlled device such as the Bridgeport booster. Moreover, the court was a better judge dian scientist, be¬ 
cause the decision rests on findings of specific violations of several clauses of Section 301 of the Act. 
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POINT IC OF APPELLEE’S BRIEF - 
THE EFFECTS CLAUSE 

Under point IC of its brief, appellee argues that the ^’effects” clause 
of Section 301 (d) is not confined to radio effects, but includes the opera¬ 
tion of a transmitting apparatus the consequences of which, in the com¬ 
mission’s judgment, impair its ability to maintain effective control over 
interstate communications. 

One of the arguments made by appellee to support this construction 
is that to confine '^effects” to radio effects is to render clause (b) surplus 
(Br. 29). Clause (b) requires a license for the transmission of radio 
energy, signals or communications ’’from any State ... to any other 
State, ” while the ’’effects” clause requires a license for the operation 
of a transmitting apparatus ’’within any State when the effects of such 
use extend beyond the borders of said State”. Appellee reasons that the 
two mean the same under the interpretation urged by appellant, and there¬ 
fore, to be given effect, the ’’effects” clause can only have the broad, in¬ 
tangible meaning urged by appellee. 

We cannot agree with this reasoning, because we believe there are 
at least two situations covered by the latter statement which are not cov¬ 
ered, or which the Congress might have felt were not covered, by the 
former. The j^aseology, ’’from any State to any other State, ” might 
be thought to apply only to intentional, purposeful communication across 
State lines while the ’’effects” language makes it clear that any apparatus 
which transmits across State lines is to be licensed regardless of whether 
the transmission was intended to be interstate,^^ and irrespective of v^e- 
ther the listener was identified or known to the sender, thus clearly in¬ 
cluding broadcasting.^^ 

Sec United States v. Molyneaux , 55 F. (2d) 912 (CCA 2). 

Sec Davis. Stephen B., The law of Radio Communication (1927). 34-5. 
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A second purpose accomplished by the inclusion pf the '^effects'* 
clause notwithstanding the presence of clause (b) was tb make it clear 

that the licensing requirement applied to a transmitter! which caused in- 

i 

terference across a State line even though no signal or message was in¬ 
telligible beyond the borders of the State. At least two kinds of inter- 

I 

ference were commonly accepted at the time of the legislative consid- 

j 

eration of the Act, cross-talk^*, the intermixture of v^ces and sounds, 

i 

and **heterodyne**, a kind of whistle, the latter extending beyond the area 

12 ! 

in which an intelligible message could be received. jThe ’’effects** 
clause constituted ”legislative recognition of interfereijice effects ex¬ 
tending beyond the communication area”.^^ I 

On page 33 of its brief appellee states that ”ther^ has been little 
challenge” to the validity of the Commission's determination that the 
Bridgeport booster operation has serious adverse effecjts on the Com¬ 
mission's maintenance of control over the channels of interstate com- 

I 

munication. We find this statement puzzling - not to say disheartening. 
We can only hope that the court will be more forcibly impressed by the 

decision of the hearing examiner and by the appellant^ brief. 

! 

It is submitted that the Commission has exaggerated out of all pro- 

j 

portion any legitimate fear of adverse effects arising irorn the continued 

i 

operation of the Bridgeport boosters - a not-uncommop agency reaction 
to any suggestion that there may be limits to its admii^strative powers. 

The Bridgeport operation must be evaluated in proper perspective. 
All that the people of Bridgeport have done is to utilize the simplest and 
cheapest method available to bring the Spokane broadcasts from the sky 

I 

I 

- ■ 

Ibid, 109. See also the discussion of interference in United States v. American Bond & Mortgage 
Co. , 31 F. (2d) 448, 452-3 (D.C. 111.) and United Sutes v. Gregg, 5 F. Supf|. 848, 851 (D.C. Tex.). 

Davis, supra footnote 11, at p. 31. See also the Hearings before House clommittee on The Mer¬ 
chant Marine and Fisheries on H.R. 11964, 67di Congress, 4th Sess., at p. 45|, where Congressman 
Chindblom calls attention to this language "the purpose of which is to establish &e jurisdiction of 
Congress by reason of interference crossing State lines ". (em{^sis supplied) | 


over their heads down into their homes. In performing this function the 
booster is analogous to the rooftop antenna erected by an apartment house 
owner on top of the building with provisions foreach tenant to hook into 
the common system. It would be thought the Commission would applaud, 
rather than condemn, the initiative shown by the Bridgeport citizens. 

The booster also is analogous to the community antenna television 
system, or cable system, which is similar except that the broadcasts are 
transmitted from the hillside receiving antenna to the valley by means of 
a cable rather than through the air. The people of Bridgeport explored 
and rejected the possibility of building a cable system. It would have cost 
$28,000, more than 18 times the cost of the boosters (Tr. 469, J. A. 3). 
The two systems are competitive; it is significant that the National Com¬ 
munity Television Association, a trade association of commercial cable 
companies, sought to intervene in the instant case (Tr. 511). Appellee 
argues that the construction of the booster without Commission approval 
will limit its ability to make any change in the existing Spokane service; 
it seems obvious that if such a change were made, a much greater pro¬ 
test would be raised had Bridgeport invested the $28,000 in a cable system, 
instead of the $1, 500 e^qpended on the booster. To this extent, the booster 
promotes, rather than inhibits. Commission flexibility. 

In bringing the Spokane programs into Bridgeport homes the booster 
does not derogate one iota from the Commission's maintenance of control 
over the channels of interstate radio communication so long as it does 
not cause interference with any other use of the radio spectrum, and no 
interference has been shown. 

Appellee's brief for the first time suggests the possibility of con¬ 
flict with defense and other government stations (Br. 38-9). The appellee 
does not disclose the facts which would permit the appellant to comment 
or the court to judge intelligently in this matter. It would seem clear, 
however, that the possibility of conflict is necessarily remote since no 
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governmental service could be assigned to Channel 4 or Channel 6 with¬ 
out interfering with reception in the entire service ^ea of the two Spo¬ 
kane stations. Moreover, insofar as the problem i^ alleged to arise 

I 

from a lack of knowledge of the existence of the booster stations, it 
would seem that the Commission could require notification of their ex¬ 
istence as it has required certificates to be affixed ^o apparatus which 

I 

are not required to be licensed. 47 C. F. R. 778, 701, Rules 18.11 (c), 
(d) and 18.21 (c). 

Respectfully submitted, 


RICHARD K. ^LZ 
JAMES R. BR(j>WNING 

I ■ 

1021 Tower puilding 
Washington 0, D.C. 

I 

Attorneys f|or Appellant 
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IN THE UNITED STATES COURT OF APPEALS 

AS/a^es Court 


FOR THE DISTRICT OF COLUMBIA 


C. J. COM'IUNITY SERVICES, INC., 
Bridgeport, Washington 


Appellant, 


V, 


FEDERAL COMUMICATIONS COMI-IISSION, 

Appellee, 


o/r’; 

• 195S 


PETITION FOR STAY 


COMES NOVI C. J. CO>IbiUNITY SERVICES, IMC., this 5th day of March, 1956, and 
having filed its Notice of Appeal and Statement of Reasons Therefor dated March 
5, 1956, respectfully requests this Court to issue its order to the Federal 
Communications Commission restraining, suspending and postponing the operation 
and effect of the Commission’s Decision and Order dated February 23, 1956, publicly 
released February. 2 I 4 , 1956, whereby the Commission ordered petitioner and any and 
all agents thereof, effective March 5, 1956, to cease and desist (a) from operating 
television broadcast stations without having first obtained a license from the 
Commission; (b) from carrying on the operation of said stations without a person 
holding an appropriate operator's license from the Commission; and (c) from 
rebroadcasting the programs or parts thereof of television broadcast station 
KXLY-TV, Channel I 4 , KHQ-TV, Channel 6, or any other television station without 
having first obtained from the originating station express authority to do so, 
pending conclusion of proceedings on the appeal from the aforesaid Decision and 
Order, and for such other and further relief as to the Court may seem just and 
proper. Petitioner invokes the power conferred upon this Court in the premises 
imder Section U02 of the Communications Act of 193h, as amended, U7 U.S.C. § U02, 

I 

In support whereof, petitioner respectfully shows as follows: 



I. 

STATEMENT OF FACTS 

1* Some of the pertinent facts and a resume of the proceedings before the 
Federal Communications Commission are set forth in the Notice of Appeal and 
Statement of iieasons Therefor but will be elaborated here for clarity in presenting 
the questions before this Court on this Petition for Stay, The town of Bridgeport 
is a community of approximately 800 inhabitants located in the bottom of a valley 
or gorge in the north central part of the State of V/ashington about 90 miles south 
of the Canadian border. The valley is located near the westerly border of a high, 
rugged plateau which extends eastward to the city of Spokane, VJashington, a 
distance of approximately 110 miles. Not far to the west of the town the plateau 
ends in the Cascade Mountains, an extensive mountain range which runs generally 
north and south and divides the western, more heavily populated third of the 
state from the eastern, sparsely populated tv;o-thirds of the state. The hills or 
the plateau surrounding Bridgeport rise generally 1,000 feet above the valley floor 
where the town is located, 

2, There are located at Spokane, Washington, two licensed television broadcast 
stations. Station KXLY-TV, operated on Channel ij, which is affiliated with the 
Columbia Broadcasting System and the Dumont television netvxorks, and Station KHQ-TV, 
operated on Channel 6, which is affiliated with the National Broadcasting Company 
and the American Broadcasting Company television networks, 

3, The Channel U and Channel 6 Spokane signals blanket the plateau in which 
Bridgeport is situated. Because of their line of si^t characteristics, however, 
these signals do not sweep dovm into the Bridgeport valley. Television-wise, 
Bridgeport is in a shadow cast by the rim of hills to the east. Understandably, 
the people of Bridgeport desire to have the television reception which is available 
to the other residents of the State of V/ashington who are more fortunately 
situated geographically. Consequently, they set about to find some satisfactory 
way at a reasonable cost to reach a thousand feet into the sky over their heads 
and bring down into their homes the television signals which are there for all who 
can receive them to enjoy, 

li, American inginuity might suggest a nuiriber of ways by which the people of 
Bridgeport could have brou^t the Spokane signals down into their homes, 

_ XIonceivably-,-eaclr r«sident-Gould-have^ -construete<jHar^nast^ 17600 ^ feet high ~with~an- 
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antenna on the top above the level of the surrounding hills. Or they might have 
joined together and constructed one such massive tov^er, and permitted each resident 
to hook into this community antenna. Each resident might have attached the antenna 
to a helium-filled balloon and floated it 1,000 feet above his houses or they might 
have cooperated in floating one community balloon-mounted antenna. They might have 
joined together in digging a gigantic gash through the offending hills to the east 
so that the Spokane signals could travel unhindered directly into every home in 
Bridgeport, They might have constructed a large mirror on a nearby hill and 
reflected the signals down into the valley in the same manner in which television 
signals boimce off the sides of mountains and city buildings, 

5, One method which was considered by the people of Bridgeport, but rejected 
because of the cost, was the construction of a community antenna television system 
(CATV) or what is commonly called a "cable" system. Under this method an antenna 
would be constructed on an appropriate hill above the plateau rim. The signals 
received by this antenna would be carried down the hill to the to^fli by a main 
cable and then carried to each resident who desired the service by means of 
subsidiary wires or cables. To traverse the necessary distance from antenna to 
television set, the signals would have to be amplified a nuinber of times along 
their journey. The people of Bridgeport estimated that a cable system would cost 
about f^28,000 and, in their opinion, would be economically impractical, 

6, The method finally decided upon was the construction of the "booster" 
facility which is the subject of these proceedings. This apparatus—variously 
called a reflector or re-radiator—is located on the side of a hill about II 4 CX) 
feet above, and about four miles north and west of, the town of Bridgeport, 
Briefly, the facility consists of two receiving antennae, one to pick up the 
Channel k signal and one to pick up the Channel 6 signal, amplifiers for both 
signals, and cables connecting the two receivers to tvjo directionalized trans¬ 
mitting antennae located about 100 feet apart a short dL stance below the 
receivers. These transmitting antennae direct the signals into the valley where 
Bridgeport is located over a cone-shaped area such that the maximum outward extent 
of the barest minimum usable signal (l^ uv/m intensity) is eight to ten miles from 
the apparatus and about five miles wide at its widest point. The output power of 
the booster is less than one watt; it was estimated by one witness as l/lOO of a 
watt^. 
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7, The booster picks up the Spokane signals after they have passed over 
and above the tovm of Bridgeport, amplifies them, and sends them down into the 
valley in the direction from which they came*- The facility-works automatically, 
and no attendant is required* The signals are transmitted on the same channels 
as received. The facility provides satisfactory television reception to the 
people of Bridgeport. 

8, The total cost of this facility has been about .'[>1,500* The original 
installation was made by a Mr, Powell, a resident of Bridgeport, early in 195U, 
at a cost of about $500, He constructed a battery-powered booster facility for 
receiving and directing amplified Channel h television signals into Bridgeport; 
subsequently a permanent installation v;ith commercial electric pov/er was 
constructed in the summer of 195U. Petitioner was organized in the summer of 
195U as a non-profit corporation under the laws of the State of Washington* 
Eligibility for membership in the corporation extends to all residents in the 
Bridgeport area who are able to obtain television reception from the booster 
apparatus; at the time of the hearing petitioner had about 80 members, who pay 
an annual fee of !!^5*00, After it was organized, petitioner paid Powell ^>1,00 for 
the Channel U installation* In the fall of 195U an additional Sl^OOO was raised 
through public subscription and about %>9^0 of that sum was expended for the 
installation of the more elaborate Channel 6 facility. Petitioner pays !|;>3,00 per 
month to the Public Utility District for the electric power service.provided to 
the booster station* 

9, The Commission consistently has taken the position that the Bridgeport 
booster facility is one required to be licensed iJidr-r Section 301(d) of the 
Communications Act of 193U. However, the Commission has never had and does not now 
have any rules and standards providing for the licensed operation of such an 
installation. Moreover, the Commission has no rules and standards relating to 

any system, apparatus or facility by vihich the people of Bridgeport can solve 
their problem of how to reach up into the sky 1,000 feet over their heads and 
bring down the Spokane television signals for their enjoyment, A number of 
communities in the State of Washington and throughout the nation vjhich have a 
problem similar to Bridgeport’s are now being served by privately-ovmed, profit 
corporations using the considerably more expensive community antenna "cable” 
system described above, but the Commission has never promulgated any rules and 



standards relative thereto, or attempted to regulate the rates charged 



this hearing appellant vias represented by its president but was not represented 
by counsel, 

12, The Initial Decision of Hearing Examiner, dated October l8, 1955> 
publicly released October 19> 1955, concluded that "The weight of the evidence 



to do so," It is this Decision and Order vihich petitioner respectfully requests be 




stayed pending the determination of the issues raised on the appeal. This 
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Bridgeport booster facility is one for which a license is required by Section 301 
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is principally a statement of purpose# The second enumerates six categories of 
radio transmissions for which a license is required. The Commission Decision 
implies, without expressly so stating, that all forms whatsoever of "the 
trahsmission of energy or communications or signals by radio" within the United 
States or its territories ipso facto are required to be licensed under the 
language of this section of the Act, even thou^ wholly intrastate. Petitioner 
submits that this conclusion just is not correct, 

17# There are several reasons why it is contended here that Section 301 
does not require that all forms of radio transmission be licensed, including 
those strictly intrastate. Had Congress intended this result, it easily could 
have said so: certainly clause (a) is an unequivocal statement that trans¬ 
missions within any Territory or possession must be licensed. The enumeration 
of six categories implies the potential existence of other categories not 
included. The first sentence speaks only of "the channels of interstate, and 
foreign radio transmissions5" it does not include "intrastate" transmissions. 
Clause (d) specifically provides that transmissions "within any State" need be 
licensed only "^7hen the effects of such use extend beyond the borders of said 
State" or "when interference is caused by such use" with interstate trans¬ 
missions, The legislative hearings on the Radio Act of 1927 recognize the 
possibility of an excluded transmission, as indicated by the testimony of one 
of the principal witnesses: 

"Of course, it is possible to conceive of a station so located 
within a large State and using so low power as not to come within the 
terms of this clause (Section 301); but such stations would be 
extremely rare, , , (Hearings on H.R, ^598, 69th Congress, 1st 
Sess,, pages 19-20), 

And in 1931 the question was reserved in Judge Parker»s opinion in WET v. Poulnot , 
U6 F. (2nd) 671: 

"The plaintiff contends that all radio communication is 
necessarily interstate, and in the present state of the art, this 
appears to be so. However, it is not inconceivable that radio 
communication may in the future be so perfected that it may be 
confined strictly intrastate, . , 

18, Petitioner earnestly believes that the facts of the instant case as 
developed at the hearing present one of the "extremely rare" cases foreseen 
in 1926, It is believed that this is a case of first impression to be presented 
to the courts. 
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19* To sustain its holding that a license is required, the Commission 
concludes that the Bridgeport facility "causes interference with" the Spokane 
signals. Petitioner respectfully urges that this conclusion isnot supported 
by the evidence--indeed, that it is not supported by the Commission's finding 
of facts. Thus: 

"6. The Bridgeport booster station operation does not cause 
objectionable interference or any interference to direct television 
signal reception in Bridgeport because satisfactory direct reception 
is not there possible.,,. The Bridgeport booster operation does not 
cause electrical interference with any other existing radio or 
television broadcast service authorized under the Commission's Rules 
and Standards. , , ," (Decision, Ex, B, p, 3 ) 

"13* . . . The Bridgeport booster station signal does not 
detectably extend beyond the borders of the State of Washington, 

The radiated power is so low that no hazards of reflected sky-wave 
interference exist," (Decision^ Ex, B, p. 6) 

20, To sustain its holding that a license is required, the Commission 
alternatively concluded that the Bridgeport facility has "effects" which 
"extend beyond the borders of" the State of V/ashington, notwithstanding the 
findings quoted above that the "signal does not detectably extend beyond the 
borders of" the state and "no hazards of reflected sky-wave interference 
exist," There is no finding of fact supporting this conclusion. In 
petitioner’s honest opinion, the Commission’s reasoning on this score is 
inadequate, obscure and clearly erroneous (see conclusions 8 through 11, 

Exhibit B, pp. 9-10). 

21. It seems the Commission is saying here that the continuance of the 
Bridgeport facility has "extremely vital and real effects" extending beyond the 
borders of the State of Washington because the Bridgeport example migjit induce 
some community in another state to install a co-channel booster. If so, it is 
difficult to believe that this meaning was intended by the language of Section 
301 (d). Insofar as the Commission is saying that the Bridgeport facility 
inhibits its "essential freedom of action , , , looking towards new and improved 
uses" of Channels U and 6 in the skies immediately above Bridgeport, it should be 
pointed out: first, that these skies are not "beyond the borders" of the state; 
and second, that by its own allocation plan and 190-mile separation requirement 
the Commission has divested itself, at least for the time being, of aiy freedom 

to license another Channel k or Channel 6 station closer than Spokane, Petitioner 
is compelled to conclude that this kind of reasoning boils down to "regulation 
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for regulation's sake.*' 

22, It should be noted that although the cease and desist order specifies 
the two additional violations of not having a licensed operator (Section 3l0) 
and rebroadcasting the programs of the Spokane stations without their express 
authority (Section 325(a)petitioner believes it is admitted that these 
charges fall if it is found that no license to operate is required* 

23* The second point of departure for viev;ing the issues of this case is 
whether, as a matter of policy, a cease and desist order should be issued at 
this time. This was the approach taken by the Hearing Examiner: 

'*l6. The ultimate question is whether the Commission should 
order cessation of the booster station operation, and the question 
arises under Section 312 of the Communications Act which, 'gives to 
the Commission complete discretion in the exercise of the powers 
granted thereunder.' In re Petersburg Television Corporation 
WEX-TV) * FCC 55-9U8, 12 RR 139^ (September 21, 1955),* If it should 
appear that the booster operation ought to be restrained then the 
questions of statutory and constitutional authority of the 
Commission would need to be examined; conversely, those legal 
questions need not be expounded if the circumstances here presented 
do not warrant the assertion and exercise of regulatory authority," 

Section 312(b) of the Act provides: 

"V/here any person , , . has violated , , . any of the 
provisions of this chapter, , , . the Commission may order such 
person to cease and desist from such action." (Emphasis supplied) 

Section 312(c) provides that a cease and desist proceeding shall be instituted 

by serving upon the alleged violator an order to show cause why a cease and 

desist order should not be issued. Section 312(d) imposes on the Commission 

in any such proceeding the burden of proceeding with the introduction of 

evidence and the burden of proof, 

2k• In previous cases the Commission has held that Section 312 "gives to 
the Commission complete discretion in the exercise of the powers granted there¬ 
under," In re Petersburg Television Corporation (V/XEX-TV) , FCC 55-9l|8, 12 Pike 
& Fischer, R.R, 1395 (September 21, 1955); in re Gulf Television Co, (KGUL-TV) . 
11 Pike & Fischer, R.R, U6o (October 27, 195U)* Yet in the instant case the 
Commission categorically denied that it had any discretion as to whether or not 
to issue a cease and desist order: 

"2, . , , the Commission does not, as the Examiner infers it 
does, have the discretion to permit those radio transmitters which 
are required by the Communications Act to be operated only under 
the licensing authority of the Commission to continue unlicensed 
operation merely because of any belief the Commission might have that 
the congressional mandate should not, as a policy matter, be applied 
to a particular factual situation," (Decision, Ex, B, P. 7) 
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Shoidd the Court hold, as petitioner believes it must, that the issuance of a 
cease and desist order against petitioner is a matter in which the Commission 
has discretion, then the Court must reverse the Decision and Order and remand 
with instructions to exercise that discretion, 

ni 

IRREPARABLE INJURY 

25, Should this Court deny this petition for a stay of the cease and 
desist order pendente lite and the booster facility thereby be compelled to 
cease transmitting, the television reception now available to the people of 
Bridgeport will stop. The some l50 television sets now in use in the town will 
go dead, and remain dead until the issues raised on the appeal are resolved. 

The people of the town will be denied the information, entertainment and 
education available through the television medium to the overwhelming majority 
of the people of this country. This is an election year, and for so long as 
the sets are quiet, these people will be deprived of an invaluable source of 
information about the issues of the day and an invaluable opportunity to see 
and hear the many candidates, A television show is not like a book, which if 
not read, or a movie, which if not seen, today, can be read or seen at some 
later time, A day, an hour, once lost, can never be reclaimed; the loss of a 
television hour or day in a real sense is irreparable, 

26 , It is possible that the booster facility and the l50 television sets 
may suffer from disuse. Moreover, the desire among the people of Bridgeport to 
obtain television reception is strong: it is conceivable that, during a 
temporary television "blackout'' in the town, they may, individually or 
collectively, turn to one of the methods for obtaining television discussed in 
paragraphs U and 5 above, or to some other. In this event, a favorable decision 
on the appeal would be an empty and a costly triumph. 

IV 

THE GRANTING OF A STAY WOULD BE JUST AND PROPER 

27* The relief sought herein is within the power conferred upon this 
Court by Section U02(c) of the Communications Act, as amended, "to grant such 
temporary relief as it may deem just and proper." It is respectfully submitted 
that the suspension pendente lite of the Commission cease and desist order would 
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come within this standard and be justly consonant vrith the various interests 
involved herein, 

28 . No one will be harmed by the continued operation of the Bridgeport 
booster until the appeal is decided: 

"The Bridgeport booster station operation does not cause 
objectionable interference or any interference to direct television 
reception signal reception in Bridgeport because satisfactory direct 
reception is not there possible." (Decision, Ex. B, p, 3 ) 

"The investigations made by the Commission's engineers as 
herein related were not made on account of complaints; it was 
testified that no complaints about interference or other adverse 
effects of the Bridgeport booster station had been made at any 
time to the Commission or to its field offices," (Initial Decision, 

Ex< A, p, $) 

29; It is amply demonstrated in the decisions of the Hearing Examiner and 
the Commission that the booster facility provides satisfactoiy television 
reception to the people of Bridgeport> who cannot obtain television reception 
any other way, 

30 , One of the stated purposes of the Communications Act is "to make 
available, so far as possible, to all the people of the United States a rapid, 
efficient. Nation-wide , , . radio communication service with adequate facilities 
at reasonable charges," (Section 1, Communications Act of 193U^ i*7 U.S.C, §l5l). 
Section 303(g) of the Act charges the Commission with the responsibility to 
"Study new uses for radio, provide for experimental uses of frequencies, and 
generally encourage the larger and more effective use of radio in the public 
interest," Petitioner submits that the granting of a stay v/ill promote these 
Congressional directives, 

31 • It is not believed that the Commission's exercise of its authority 
"to maintain the control of the United States over all the channels of interstate 
and foreign radio transmission" will be hindered substantially, if at all, if 
the Bridgeport booster is allowed to continue to operate until the issues raised 
on the appeal are decided. That control was spent when Channels and 6 were 
allocated to Spokane stations KXLY-TV and KHQ-TV respectively. As stated by the 
Hearing Examiner: 

"This operation is not in derogation of the Commission's right 
and duty to maintain control of the channels of foreign and interstate 
radio communication, because the channels received and rebroadcast by 
the booster station are as fully and effectively employed by existing 
stations as the present standards of allocation will permit. The 
190 -milo separation requirement for licensed television broadcast 
stations precludes location of a co-channel station closer than 
-Spokane," - (Ex,-A,_ p,.. JLO)_ 
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32* Petitioner respectfully submits that the equities of the case amply 
support its belief that granting of the relief herein requested is "just and 
proper" within the meaning of the statute. In petitioner's opinion these 
considerations effectively are summarized in paragraph 21 of the Hearing 
Examiner's Initial Decision: 

"21, In summary, it is concluded that the television booster 
station does not cause objectionable or harmful interference to any 
existing or authorized radio broadcast or communications transmission 
or reception. This new use of radio, in practice, affords a larger 
and more effective use of television broadcast channels so that many 
families in the area ai'e provided with a better, dependable, and more 
economical television program service. The consequences of issuing 
a cease and desist order would be to take away from those who receive 
the booster station's signals the television service they now enjoy. 

In this remotely situated and mountain-isolated community a public 
importance attaches to the people's being informed and entertained 
through the television medium; of course, there exists no vested 
right in either those vjho receive or those who transmit, to a 
continuation of the operations; the contrary is here declared. But, 
the utilization of radio channels and the Commission's essential 
controls thereof are not impaired or threatened by the television 
booster station hereinabove discussed, and no other substantial 
reasons support a conclusion that the public interest, convenience, 
and necessity would be served by issuing the proposed cease and 
desist order," (Ex, A, p, 11) 


VJHEREFORE, Petitioner prays that this Court enter its order herein 
restraining, suspending and postponing the operation and effect of the Decision 
and Order until such time as this Court may hear and determine the merits of 
the pending appeal, and for such other and further relief as the Court may deem 
just and proper. 

Respectfully submitted. 
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